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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents. Prices of
new books are listed in the first FEDERAL
REGISTER issue of each week.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 987

[Doc. No. AMS-FV-10-0059; FV10-987-2
FR]

Domestic Dates Produced or Packed in
Riverside County, CA; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule increases the
assessment rate established for the
California Date Administrative
Committee (Committee) for the 2010-11
and subsequent crop years from $0.75 to
$1.00 per hundredweight of dates
handled. The Committee locally
administers the marketing order that
regulates the handling of dates grown or
packed in Riverside County, California.
Assessments upon date handlers are
used by the Committee to fund
reasonable and necessary expenses of
the program. The crop year begins
October 1 and ends September 30. The
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.

DATES: Effective Date: November 19,
2010.

FOR FURTHER INFORMATION CONTACT: Jeff
Smutny, Marketing Specialist, or Kurt J.
Kimmel, Regional Manager, California
Marketing Field Office, Marketing Order
Administration Branch, Fruit and
Vegetable Programs, AMS, USDA;
Telephone: (559) 487-5901, Fax: (559)
487-5906, or E-mail: Jeffrey.Smutny@
ams.usda.gov or Kurt.Kimmel@ams.
usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Antoinette
Carter, Marketing Order Administration

Branch, Fruit and Vegetable Programs,
AMS, USDA, 1400 Independence
Avenue, SW., STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202) 720-8938, or E-mail:
Antoinette.Carter@ams.usda.gov.

SUPPLEMENTARY INFORMATION: This rule
is issued under Marketing Order No.
987, as amended (7 CFR part 987),
regulating the handling of dates grown
or packed in Riverside County,
California, hereinafter referred to as the
“order.” The order is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.”

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Order
12866.

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the marketing order now
in effect, Riverside County, California

date handlers are subject to assessments.

Funds to administer the order are
derived from such assessments. It is
intended that the assessment rate as
issued herein will be applicable to all
assessable dates beginning October 1,
2010, and will continue until amended,
suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed not later than
20 days after the date of the entry of the
ruling.

This rule increases the assessment
rate established for the Committee for
the 2010-11 and subsequent crop years
from $0.75 to $1.00 per hundredweight
of dates.

The California date marketing order
provides authority for the Committee,

with the approval of USDA, to formulate
an annual budget of expenses and
collect assessments from handlers to
administer the program. The members
of the Committee are producers and
handlers of California dates. They are
familiar with the Committee’s needs and
with the costs for goods and services in
their local area, and are thus in a
position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2009-10 and subsequent crop
years, the Committee recommended,
and USDA approved, an assessment rate
that would continue in effect from crop
year to crop year unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on June 24, 2010,
and unanimously recommended 2010—
11 expenditures of $245,000 and an
assessment rate of $1.00 per
hundredweight of California dates. In
comparison, last year’s budgeted
expenditures were $200,000. The
modified assessment rate of $1.00 is
$0.25 higher than the rate currently in
effect. The Committee recommended a
higher assessment rate to offset the
2010-11 budgeted increases in salaries,
operating expenses, and promotion
programs, and to build their operating
reserve. The higher assessment rate
should be sufficient to cover the 2010-
11 budgeted expenses and meet their
financial goals.

Section 987.72(c) authorizes the
Committee to establish and maintain an
operating reserve not to exceed 50
percent of an average year’s expenses.
Funds from the reserve are available for
the Committee’s use during the crop
year to cover budgeted expenses as
necessary or for other purposes deemed
appropriate by USDA. The Committee
expects to carry a $40,000 reserve into
the 2010-11 crop year. They expect to
add $16,500 to the reserve during the
year, for a desired carryout of
approximately $56,000, which is well
below the limit specified in the order.

Income from the sale of cull dates is
deposited in a surplus account for
subsequent use by the Committee to
cover the surplus pool share of the
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Committee’s expenses. Handlers may
also dispose of cull dates of their own
production within their own livestock-
feeding operation; otherwise, such cull
dates must be shipped or delivered to
the Committee for sale to non-human
food product outlets. Pursuant to
§987.72(b), the Committee is authorized
to temporarily use funds derived from
assessments to defray expenses incurred
in disposing of surplus dates. All such
expenses are required to be deducted
from proceeds obtained by the
Committee from the disposal of surplus
dates. For the 2010-11 crop year, the
Committee estimated that $1,500 from
the surplus account will be needed to
temporarily defray expenses incurred in
disposing of surplus dates.

The major expenditures
recommended by the Committee for the
2010-11 crop year include $85,000 for
general and administrative programs,
$127,875 for promotional programs,
$17,900 for nutritional research, and
$14,225 for marketing and media
consulting. The budgeted amount for
promotional programs includes a
$29,000 contingency fund that will
allow the Committee to take advantage
of unexpected marketing opportunities
that may present themselves during the
year.

By comparison, expenditures
recommended by the Committee for the
2009-10 crop year included $60,000 for
general and administrative programs,
$97,000 for promotional programs,
$15,000 for nutritional research, and
$28,000 for marketing and media
consulting.

The assessment rate of $1.00 per
hundredweight of assessable dates was
derived by applying the following
formula where:

A = 2009-10 estimated reserve on
09/30/10 ($40,000);

B = 2010-11 estimated reserve on
09/30/11 ($56,500);

C =2010-11 expenses ($245,000);

D = Cull Surplus Fund ($1,500);

F = 2010-11 expected shipments
(26,000,000 pounds).

[(C—A + B-D)/F] x 100.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
Committee will continue to meet prior
to or during each crop year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The

dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The
Committee’s 2010—11 budget and those
for subsequent crop years will be
reviewed and, as appropriate, approved
by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA)

(5 U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
action on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 85 producers
of dates in the production area and 9
handlers subject to regulation under the
marketing order. The Small Business
Administration (13 CFR 121.201)
defines small agricultural producers as
those having annual receipts of less than
$750,000, and small agricultural service
firms are defined as those having annual
receipts of less than $7,000,000.

According to the National
Agricultural Statistics Service (NASS),
data for the most-recently completed
crop year, 2009-10, indicates that about
3.8 tons, or 7,600 pounds, of dates were
produced per acre. The 2009-10
producer price published by NASS was
$1,450 per ton, or $0.725 per pound.
Thus, the value of date production in
2009-10 averaged about $5,510 per acre
(7,600 pounds per acre times $0.725 per
pound). At that average price, a
producer would have to farm more than
136 acres to receive an annual income
from dates of $750,000 ($750,000
divided by $5,510 per acre equals 136.1
acres). According to the Committee’s
staff, the majority of California date
producers farm fewer than 136 acres.
Thus, it can be concluded that the
majority of date producers could be
considered small entities. According to
data from the Committee, the majority of

California date handlers may also be
considered small entities.

This rule increases the assessment
rate established for the Committee and
collected from handlers for the 2010-11
and subsequent crop years from $0.75 to
$1.00 per hundredweight of dates
handled. The Committee unanimously
recommended 2010-11 expenditures of
$245,000 and an assessment rate of
$1.00 per hundredweight of dates. The
assessment rate of $1.00 is $0.25 higher
than the 2009-10 rate currently in
effect. The quantity of assessable dates
for the 2010-11 crop year is estimated
at 26,000,000 pounds. Thus, the $1.00
rate should provide approximately
$260,000 in assessment income and will
be adequate to meet the budgeted
expenses.

The major expenditures
recommended by the Committee for the
2010-11 crop year include $85,000 for
general and administrative programs,
$127,875 for promotional programs,
$17,900 for nutritional research, and
$14,225 for marketing and media
consulting. The Committee also hopes
to add $16,500 to its operating reserve.
Prior to arriving at this budget, the
Committee considered information from
various sources, such as the
Committee’s Marketing Subcommittee.
Alternative expenditure levels were
discussed, but the Committee ultimately
decided that the recommended levels
were reasonable to properly administer
the order. The assessment rate of $1.00
per hundredweight of dates was then
derived, based upon the Committee’s
estimates of the available operating
reserve, projected crop size, and
anticipated expenses.

As previously noted, NASS reported
that the average producer price for
2009-10 crop dates was $1,450 per ton,
or $72.50 per hundredweight. No
official NASS estimate is available yet
for 2010-11. However, the average
grower price for the three year period
between 2007-08 and 2009-10 was
$1,756.67 per ton, or $87.83 per
hundredweight.

Assuming that the average producer
price for 2010-11 will range between
$72.50 and $87.83 per hundredweight,
the estimated assessment revenue,
stated as a percentage of producer
revenue, will range between 1.38 and
1.14 percent ($1.00 per hundredweight
divided by either $72.50 or $87.83 per
hundredweight). Thus, assessment
revenue should be less than 1.5 percent
of estimated producer revenue for
2010-11.

This action increases the assessment
obligation imposed on handlers. While
assessments impose some additional
costs on handlers, the costs are minimal
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and uniform on all handlers. Some of
the additional costs may be passed on
to producers. However, these costs will
be offset by the benefits derived by the
operation of the marketing order. In
addition, the Committee’s meeting was
widely publicized throughout the
California date industry and all
interested persons were invited to
attend the meeting and participate in
Committee deliberations on all issues.
Like all Committee meetings, the June
24, 2010, meeting was a public meeting
and all entities, both large and small,
were able to express views on this issue.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large California date
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. As noted in the initial
regulatory flexibility analysis, USDA
has not identified any relevant Federal
rules that duplicate, overlap, or conflict
with this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the Internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A proposed rule concerning this
action was published in the Federal
Register on September 15, 2010 (75 FR
56019). Copies of the proposed rule
were also mailed or sent via facsimile to
all California date handlers. Finally, the
proposal was made available through
the Internet by USDA and the Office of
Federal Register. A 30-day comment
period ending October 15, 2010, was
provided for interested persons to
respond to the proposal. No comments
were received.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
MarketingOrdersSmallBusinessGuide.
Any questions about the compliance
guide should be sent to Antoinette
Carter at the previously mentioned
address in the FOR FURTHER INFORMATION
CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule, as hereinafter set forth,
will tend to effectuate the declared
policy of the Act.

Pursuant to 5 U.S.C. 553, it also found
and determined that good cause exists
for not postponing the effective date of

this rule until 30 days after publication
in the Federal Register because
handlers have already received 2010
dates from growers, the crop year began
on October 1, 2010, and the assessment
rate applies to all dates received during
the 2010-11 and subsequent seasons.
Further, handlers are aware of this rule,
which was recommended at a public
meeting. Also, a 30-day comment period
was provided for in the proposed rule.

List of Subjects in 7 CFR Part 987

Dates, Marketing agreements,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, 7 CFR part 987 is amended as
follows:

PART 987—DATES PRODUCED OR
PACKED IN RIVERSIDE COUNTY,
CALIFORNIA

m 1. The authority citation for 7 CFR
part 987 continues to read as follows:
Authority: 7 U.S.C. 601-674.

m 2. Section 987.339 is revised to read
as follows:

§987.339 Assessment rate.

On and after October 1, 2010, an
assessment rate of $1.00 per
hundredweight is established for
California dates.

Dated: November 10, 2010.

David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-29107 Filed 11-17-10; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 1221
[Doc. No. AMS—LS—-10-0003]
Sorghum Promotion and Research

Program: Procedures for the Conduct
of Referenda

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: The Commodity Promotion,
Research, and Information Act of 1996
(Act) authorizes a program of
promotion, research, and information to
be developed through the promulgation
of the Sorghum Promotion, Research,
and Information Order (Order). The Act
requires that the Secretary of
Agriculture (Secretary) conduct a
referendum among persons subject to
assessments who, during a

representative period established by the
Secretary, have engaged in the
production or importation of sorghum.
This final rule establishes procedures
the Department of Agriculture (USDA)
will use in conducting the required
referendum as well as future referenda.
Eligible persons will be provided the
opportunity to vote during a specified
period announced by USDA. For the
program to continue, it must be
approved, with an affirmative vote, by at
least a majority of those persons voting
who were engaged in the production or
importation of sorghum during the
representative period.

DATES: Effective Date: December 20,
2010.

FOR FURTHER INFORMATION CONTACT:
Kenneth R. Payne, Chief, Marketing
Programs Branch on 202/720-1115, fax
202/720-1125, or by e-mail at Kenneth.
Payne@ams.usda.gov or Rick Pinkston,
USDA, FSA, DAFO, on 202/690—8034,
fax 202/720-5900, or by e-mail on
rick.pinkston@wdc.usda.gov.

SUPPLEMENTARY INFORMATION:

Executive Order 12866

This final rule has been determined
not significant for purposes of Executive
Order 12866 and therefore has not been
reviewed by the Office of Management
and Budget (OMB).

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. It is not intended to
have retroactive effect. Section 524 of
the Act provides that the Act shall not
affect or preempt any other Federal or
State law authorizing promotion or
research relating to an agricultural
commodity.

Under section 519 of the Act, a person
subject to the Order may file a petition
with the Secretary stating that the
Order, any provision of the Order, or
any obligation imposed in connection
with the Order is not established in
accordance with the law, and may
request a modification of the Order or
an exemption from the Order. Any
petition filed challenging the Order, any
provision of the Order, or any obligation
imposed in connection with the Order,
shall be filed within 2 years after the
effective date of the Order, provision, or
obligation subject to challenge in the
petition. The petitioner will have the
opportunity for a hearing on the
petition. Thereafter, the Secretary will
issue a ruling on the petition. The Act
provides that the district court of the
United States for any district in which
the petitioner resides or conducts
business shall have the jurisdiction to
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review a final ruling on the petition if
the petitioner files a complaint for that
purpose not later than 20 days after the
date of the entry of the Secretary’s final
ruling.

Regulatory Flexibility and Paperwork
Reduction Act

In accordance with the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601-
612), USDA is required to examine the
impact of this rule on small entities. The
purpose of the RFA is to fit regulatory
actions to the scale of businesses subject
to such actions so that small businesses
will not be disproportionately
burdened.

The Act, which authorizes USDA to
consider industry proposals for generic
programs of promotion, research, and
information for agricultural
commodities, became effective on April
4, 1996. The Act states that Congress
found that it is in the national public
interest and vital to the welfare of the
agricultural economy of the United
States to maintain and expand existing
markets and develop new markets and
uses for agricultural commodities
through industry-funded, Government-
supervised, commodity promotion
programs.

Section 518 of the Act provides three
options for determining industry
approval or continuation of a new
research and promotion program. They
are: (1) By a majority of those voting; (2)
by a majority of the volume of the
agricultural commodity voted in the
referendum; or (3) by a majority of those
persons voting who also represent a
majority of the volume of the
agricultural commodity voted in the
referendum. In addition, § 518 of the
Act provides for referendums to
ascertain approval of an Order to be
conducted either prior to its going into
effect or within 3 years after
assessments first begin under an Order.
As recommended by representatives of
the sorghum industry, the final Order,
which was published in the Federal
Register on May 6, 2008 (73 FR 25398),
provides that USDA conduct a
referendum within 3 years after
assessments begin and that the
continuation of the Order be approved
by at least a majority of those persons
voting for approval who are engaged in
the production or importation sorghum.

This final rule establishes the
procedures USDA will use for the
conduct of a nationwide referendum
among eligible persons to determine if
the Order should be continued. This
final rule adds a new subpart that
establishes procedures to conduct the
initial and future referendums. The new
subpart covers definitions, certification

and voting procedures, eligibility,
disposition of forms and records, the
role of the Farm Service Agency (FSA),
and reporting the results.

According to the 2007 Census of
Agriculture, there are approximately
26,000 persons engaged in the
production of sorghum who are subject
to the program. Most sorghum
producers are classified as small
businesses under the criteria established
by the Small Business Administration
(SBA) (13 CFR 121.201).

In accordance with OMB regulation (5
CFR part 1320) that implements the
Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35) (PRA), AMS received
OMB approval for a new information
collection for the sorghum program.
Upon approval, this collection was
merged into the existing collection
numbered 0581-0093.

The information collection
requirements are minimal. Public
reporting burden on producers and
importers for this collection of
information is estimated to average 0.01
hours per response with an estimated
total number of 166 hours and a total
cost of $3,079.30. Obtaining a ballot by
mail, in-person, facsimile, or via the
Internet and completing it in its entirety
will not impose a significant economic
burden on participants. Accordingly,
the Administrator of the Agricultural
Marketing Service (AMS) has
determined that this final rule will not
have a significant economic impact on
a substantial number of small business
entities.

Background

The Act (U.S.C. 7411-7425), which
became effective on April 4, 1996,
authorizes USDA to establish generic
programs of promotion, research, and
information for agricultural
commodities designed to strengthen an
industry’s position in the marketplace
and to maintain and expand existing
domestic and foreign markets and uses
for agricultural commodities. Pursuant
to the Act, a proposed Order on the
Sorghum Checkoff Program was
published in the Federal Register on
November 23, 2007 (72 FR 65842). The
final Order was published in the
Federal Register on May 6, 2008 (73 FR
25398). Collection of assessments began
on July 1, 2008.

This program is funded primarily by
those persons engaged in the production
of sorghum. Grain sorghum is assessed
at a rate of 0.6 percent of net market
value received by the producer.
Sorghum forage, sorghum hay, sorghum
haylage, sorghum billets, and sorghum
silage are assessed at a rate of 0.35
percent of net market value received by

the producer. Imported sorghum is also
subject to assessment and therefore,
sorghum importers are eligible to vote in
the referendum. Total annual revenue
for the program is approximately
$6,000,000 of which, less than $100
comes from import assessments.

For purposes of this program,
Sorghum means any harvested portion
of Sorghum bicolor (L.) Moench or any
related species of the genus Sorghum of
the family Poaceae. This includes, but is
not limited to, grain sorghum (including
hybrid sorghum seeds, inbred sorghum
line seed, and sorghum cultivar seed),
sorghum forage, sorghum hay, sorghum
haylage, sorghum billets, and sorghum
silage.

The Act requires that a referendum to
ascertain approval of the Order must be
conducted either prior to the Order
going into effect or within 3 years after
assessments first begin. The industry
recommended to USDA that the
referendum be conducted no later than
3 years after assessments first begin to
determine whether the Order should be
continued. Assessments began on July 1,
2008. Thus, USDA is required to
conduct a nationwide referendum
among persons subject to the assessment
by July 1, 2011.

On January 25, 2010, the Chairman of
the United Sorghum Checkoff Program
Board signed a letter requesting that the
referendum be completed by March 1,
2011. He observed that there is a large
area of sorghum production in South
Texas, Louisiana, Arkansas and other
southern States that begin planting in
March. He noted that by conducting the
referendum before March 1, 2011,
producers will not have to interrupt
planting operations at a critical time to
go and vote.

The Order will continue if a majority
of those persons voting favor continuing
the program. If the continuation of the
Order is not approved by eligible
persons voting in the referendum,
USDA will begin the process of
terminating the program.

Eligible persons are required to
complete a ballot in its entirety, vote
“yes” or “no” to continue the program,
and provide documentation showing
that they engaged in the production or
importation of sorghum during the
representative period. The person will
sign the ballot certifying that they were
engaged in the production or
importation of sorghum during a
representative period specified by the
Secretary to the best of one’s knowledge.

USDA has determined that the
representative period for the production
or importation of sorghum will be July
1, 2008 through December 31, 2010.
This final rule also provides that the



Federal Register/Vol. 75, No. 222/ Thursday, November 18, 2010/Rules and Regulations

70575

ballots may be cast in person, by
facsimile, or by mail-in vote at the
appropriate county FSA or, for
importers, AMS office. Providing
producers an opportunity to vote at the
county FSA office and importers
through the AMS office provides
persons subject to the Order the greatest
opportunity to vote in the referendum.

Producers are directed to vote at the
county FSA office where FSA maintains
and processes the person’s
administrative farm records. For those
eligible producers not participating in
FSA programs, the opportunity to vote
is provided at the county FSA office
serving the county where the person
owns or rents land. A person engaged in
the production of sorghum in more than
one county will vote in the county FSA
office where the person does most of his
or her business. Eligible producer voters
can determine the location of county
FSA offices by contacting (1) the nearest
county FSA office, (2) the State FSA
office, or (3) through an online search of
FSA’s Web site at http://
www.fsa.usda.gov/pas/default.asp.
From the options available on this Web
page select “Your local office,” click on
your State, and click on the map to
select a county.

Importers will vote by contacting
Craig Shackelford, Marketing Programs
Branch, Livestock and Seed Program,
AMS, USDA, Room 2628-S, STOP 0251,
1400 Independence Avenue, SW.,
Washington, DC 20250-0251;
Telephone: (202) 720-1115; Fax: (202)
720-1125;
craig.shackelford@ams.usda.gov. Forms
may be obtained via the Internet at
http://www.ams.usda.gov/
LSMarketingPrograms.

The final rule establishes procedures
USDA will use in conducting the
required referendum as well as future
referendums provided under the Act.
The final rule includes definitions,
eligibility, certification and voting
procedures, reporting results, and
disposition of the forms and records.

FSA will coordinate State and county
FSA roles in conducting the referendum
by (1) Determining producer eligibility,
(2) canvassing and counting ballots, and
(3) reporting the results. AMS will
coordinate importer voting. A 60 day
comment period was provided from July
16, 2010 through September 14, 2010 in
order for interested persons to comment.

Comments

USDA published proposed
procedures for conducting a Sorghum
Promotion, Research and Information
Program referendum on July 16, 2010
[75 FR 41392] with a request for
comments on the proposal to be

received by September 14, 2010. USDA
received two timely comments
regarding the proposal. Two comments
were received on September 10, 2010 by
sorghum industry organizations. Both
comments stated that the proposed rule
adequately reflects the intentions of the
producers they represent. Both
comments suggested that section
1221.222 Eligibility could be
strengthened by adding a sentence to
clarify that the intent of eligibility is to
allow each entity one vote. This
comment has merit and a new sentence
has been added to section 1221.222 to
add clarity.

List of Subjects in 7 CFR Part 1221

Administrative practice and
procedure, Advertising, Agricultural
research, Marketing agreements,
Sorghum and sorghum products,
Reporting and recordkeeping
requirements.

m For the reasons set forth in the
preamble, Title 7, Chapter XI, part 1221
of the Code of Federal Regulations, is
amended as follows:

PART 1221—SORGHUM PROMOTION,
RESEARCH, AND INFORMATION

m 1. The authority citation for 7 CFR
part 1221 continues to read as follows:

Authority: 7 U.S.C. 7411-7425.

m 2. In part 1221, subpart B is added to
read as follows:

Subpart B—Procedures for the Conduct of
Referenda

Definitions

Sec.

1221.200
1221.201
1221.202
1221.203

Terms defined.

Administrator, AMS.

Administrator, FSA.

Eligible person.

1221.204 Farm Service Agency.

1221.205 Farm Service Agency County
Committee.

1221.206 Farm Service Agency County
Executive Director.

1221.207 Farm Service Agency State
Committee.

1221.208 Farm Service Agency State
Executive Director.

1221.209 Public notice.

1221.210 Representative period.

1221.211 Voting period.

Procedures

1221.220 General.

1221.221 Supervision of the process for
conducting referenda.

1221.222 Eligibility.

1221.223 Time and place of the
referendum.

1221.224 Facilities.

1221.225 Certification and referendum
ballot form.

1221.226 Certification and voting
procedures.

1221.227
1221.228
1221.229
1221.230
1221.231
1221.232
1221.233
1221.234

Canvassing voting ballots.
Counting ballots.

FSA county office report.
FSA State office report.
Results of the referendum.
Disposition of records.
Instructions and forms.
Confidentiality.

Subpart B—Procedures for the
Conduct of Referenda

Definitions

§1221.200 Terms defined.

As used throughout this subpart,
unless the context otherwise requires,
terms shall have the same meaning as
the definition of such terms in subpart
A of this part.

§1221.201 Administrator, AMS.

Administrator, AMS, means the
Administrator of the Agricultural
Marketing Service, or any officer or
employee of USDA to whom there has
been delegated or may be delegated the
authority to act in the Administrator’s
stead.

§1221.202 Administrator, FSA.

Administrator, FSA, means the
Administrator of the Farm Service
Agency, or any officer or employee of
USDA to whom there has been
delegated or may be delegated the
authority to act in the Administrator’s
stead.

§1221.203 Eligible person.

Eligible person is defined as any
person subject to the assessment who
during the representative period
determined by the Secretary has
engaged in the production or
importation of sorghum. Such persons
are eligible to participate in the
referendum.

§1221.204 Farm Service Agency.
Farm Service Agency, also referred to

as “FSA,” means the Farm Service
Agency of USDA.

§1221.205 Farm Service Agency County
Committee.

Farm Service Agency County
Comimnittee, also referred to as “FSA
County Committee or COC,” means the
group of persons within a county who
are elected to act as the Farm Service
Agency County Committee.

§1221.206 Farm Service Agency County
Executive Director.

Farm Service Agency County
Executive Director, also referred to as
“CED,” means the person employed by
the FSA County Committee to execute
the policies of the FSA County
Committee and to be responsible for the
day-to-day operation of the FSA county
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office, or the person acting in such
capacity.

§1221.207 Farm Service Agency State
Committee.

Farm Service Agency State
Committee, also referred to as “FSA
State Committee,” means the group of
persons within a State who are
appointed by the Secretary to act as the
Farm Service Agency State Committee.

§1221.208 Farm Service Agency State
Executive Director.

Farm Service Agency State Executive
Director, also referred to as “SED,”
means the person within a State who is
appointed by the Secretary to be
responsible for the day-to-day operation
of the FSA State Office, or the person
acting in such capacity.

§1221.209 Public notice.

Public notice means not later than 30
days before the referendum is
conducted, the Secretary shall notify the
eligible voters in such manner as
determined by the Secretary, of the
voting period during which voting in
the referendum will occur. The notice
shall explain any registration and voting
procedures established under section
518 of the Act.

§1221.210 Representative period.
Representative period means the

period designated by the Secretary

pursuant to section 518 of the Act.

§1221.211 Voting period.

The term voting period means a
4-week period to be announced by the
Secretary for voting in the referendum.

Procedures

§1221.220 General.

A referendum to determine whether
eligible persons favor the continuance of
this part shall be carried out in
accordance with this subpart.

(a) The referendum will be conducted
at county FSA offices for producers and
through AMS headquarters offices for
importers.

(b) The Secretary shall determine if at
least a majority of those persons voting
favor the continuance of this part.

§1221.221 Supervision of the process for
conducting referenda.

The Administrator, AMS, shall be
responsible for supervising the process
of permitting persons to vote in a
referendum in accordance with this
subpart.

§1221.222 Eligibility.

(a) Any person subject to the
assessment who during the
representative period determined by the

Secretary has engaged in the production
or importation of sorghum is eligible to
participate in the referendum. An
eligible person at the time of the
referendum and during the
representative period, shall be entitled
to cast only one vote in the referendum.

(b) Proxy registration. Proxy
registration is not authorized, except
that an officer or employee of a
corporate producer or importer, or any
guardian, administrator, executor, or
trustee of a person’s estate, or an
authorized representative of any eligible
producer or importer entity (other than
an individual person), such as a
corporation or partnership, may vote on
behalf of that entity. Further, an
individual cannot vote on behalf of
another individual (i.e., spouse, family
members, sharecrop lease, joint tenants,
tenants in common, owners of
community property, a partnership, or a
corporation).

(c) Any individual, who votes on
behalf of any producer or importer
entity, shall certify that he or she is
authorized by such entity to take such
action. Upon request of the county FSA
or AMS office, the person voting may be
required to submit adequate evidence of
such authority.

(d) Joint and group interest. A group
of individuals, such as members of a
family, joint tenants, tenants in
common, a partnership, owners of
community property, or a corporation
who engaged in the production or
importation of sorghum during the
representative period as a producer or
importer entity shall be entitled to cast
only one vote; provided, however, that
any individual member of a group who
is an eligible person separate from the
group may vote separately.

§1221.223 Time and place of the
referendum.

(a) The opportunity to vote in the
referendum shall be provided during a
4-week period beginning and ending on
a date determined by the Secretary.
Eligible persons shall have the
opportunity to vote following the
procedures established in this subpart
during the normal business hours of
each county FSA or AMS office.

(b) Persons can determine the location
of county FSA offices by contacting the
nearest county FSA office, the State FSA
office, or through an online search of
FSA’s Web site.

(c) Each eligible producer shall cast a
ballot in the county FSA office where
FSA maintains the person’s
administrative farm records. For eligible
persons not participating in FSA
programs, the opportunity to vote will
be provided at the county FSA office

serving the county where the person
owns or rents land. A person engaged in
the production of sorghum in more than
one county will vote in the county FSA
office where the person does most of his
or her business.

(d) Each eligible importer will cast a
ballot in the Marketing Programs
Branch, Livestock and Seed Program,
AMS, USDA, Room 2628-S, STOP 0251,
1400 Independence Avenue, SW.,
Washington, DC 20250-0251;
Telephone: (202) 720-1115; Fax: (202)
720-1125.

§1221.224 Facilities.

Each county FSA office will provide:

(a) A voting place that is well known
and readily accessible to persons in the
county and that is equipped and
arranged so that each person can
complete and submit a ballot in secret
without coercion, duress, or interference
of any sort whatsoever, and

(b) A holding container of sufficient
size so arranged that no ballot or
supporting documentation can be read
or removed without breaking seals on
the container.

§1221.225 Certification and referendum
ballot form.

Form LS—-379 shall be used to vote in
the referendum and certify eligibility.
Eligible persons will be required to
complete a ballot in its entirety, vote
“yes” or “no” to continue the program
and provide documentation such as a
sales receipt or remittance form showing
that the person voting was engaged in
the production of sorghum during the
representative period. The person or
authorized representative shall sign the
ballot certifying that they or the entity
they represent were engaged in the
production of sorghum during the
representative period.

§1221.226 Certification and voting
procedures.

(a) Each eligible person shall be
provided the opportunity to cast a ballot
during the voting period announced by
the Secretary.

(1) Each eligible person shall be
required to complete Form LS-379 in its
entirety, sign it and, provide evidence
that they were engaged in the
production or importation of sorghum
during the representative period. The
person must legibly place his or her
name and, if applicable, the entity
represented, address, county and,
telephone number. The person shall
sign and certify on Form LS-379 that:

(i) The person was engaged in the
production or importation of sorghum
during the representative period;
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(ii) The person voting on behalf of a
corporation or other entity is authorized
to do so;

(iii) The person has cast only one
vote; and

(2) Only a completed and signed Form
LS-379 accompanied by supporting
documentation showing that the person
was engaged in the production or
importation of sorghum during the
representative period shall be
considered a valid vote.

(b) To vote, eligible producers may
obtain Form LS-379 in-person, by mail,
or by facsimile from county FSA offices
or through the Internet during the voting
period. A completed and signed Form
LS-379 and supporting documentation,
such as a sales receipt or remittance
form, must be returned to the
appropriate county FSA office where
FSA maintains and processes the
person’s administrative farm records.
For a person not participating in FSA
programs, the opportunity to vote in a
referendum will be provided at the
county FSA office serving the county
where the person owns or rents land. A
person engaged in the production of
sorghum in more than one county will
vote in the county FSA office where the
person does most of his or her business.
A completed and signed Form LS-379
and the supporting documentation may
be returned in-person, by mail, or
facsimile to the appropriate county FSA
office. Form LS—379 and supporting
documentation returned in-person or by
facsimile, must be received in the
appropriate county FSA office prior to
the close of the work day on the final
day of the voting period to be
considered a valid ballot. Form LS-379
and the accompanying documentation
returned by mail must be postmarked no
later than midnight of the final day of
the voting period and must be received
in the county FSA office on the 5th
business day following the final day of
the voting period. To vote, eligible
importers may obtain Form LS-379 in-
person, by mail or, by facsimile from
AMS offices or through the Internet
during the voting period. A completed
and signed Form LS-379 and
supporting documentation, such as a
U.S. Customs and Border Protection
form 7501, must be returned to the AMS
headquarters office.

(c) A completed and signed Form LS—
379 and the supporting documentation
may be returned in-person, by mail, or
facsimile to the appropriate county FSA
office for producers and to AMS office
for importers. Form LS-379 and
supporting documentation returned in-
person or by facsimile, must be received
in the appropriate county FSA office for
producers or the AMS office for

importers prior to the close of the work
day on the final day of the voting period
to be considered a valid ballot. Form
LS-379 and the accompanying
documentation returned by mail must
be postmarked no later than midnight of
the final day of the voting period and
must be received in the county FSA
office for producers and the AMS office
for importers on the 5th business day
following the final day of the voting
period.

(d) Persons who obtain Form LS-379
in-person at the appropriate FSA county
office may complete and return it the
same day along with the supporting
documentation. Importers who obtain
Form LS—-379 in-person at the
appropriate AMS office may complete
and return it the same day along with
the supporting documentation.

§1221.227 Canvassing voting ballots.

(a) Canvassing of Form LS—379 shall
take place at the appropriate county
FSA offices or AMS office on the 6th
business day following the final day of
the voting period. Canvassing of
producer ballots shall be in the presence
of at least two members of the county
committee. If two or more of the
counties have been combined and are
served by one county office, the
canvassing of the requests shall be
conducted by at least one member of the
county committee from each county
served by the county office. The FSA
State committee or the State Executive
Director, if authorized by the State
Committee, may designate the County
Executive Director (CED) and a county
or State FSA office employee to canvass
the ballots and report the results instead
of two members of the county
committee when it is determined that
the number of eligible voters is so
limited that having two members of the
county committee present for this
function is impractical, and designate
the CED and/or another county or State
FSA office employee to canvass requests
in any emergency situation precluding
at least two members of the county
committee from being present to carry
out the functions required in this
section.

(b) Canvassing of importer ballots will
be performed by AMS personnel or any
other person as deemed necessary.

(c) Form LS-379 should be canvassed
as follows:

(1) Number of valid ballots. A person
has been declared eligible by FSA or
AMS to vote by completing Form LS—
379 in its entirety, signing it, and
providing supporting documentation
that shows the person who cast the
ballot during the voting period was
engaged in the production or

importation of sorghum. Such ballot
will be considered a valid ballot.

(2) Number of ineligible ballots. If
FSA or AMS cannot determine that a
person is eligible based on the
submitted documentation or if the
person fails to submit the required
supporting documentation, the person
shall be determined to be ineligible.
FSA or AMS shall notify ineligible
persons in writing as soon as practicable
but no later than the 8th business day
following the final day of the voting
period.

(d) Appeal. A person declared to be
ineligible by FSA or AMS can appeal
such decision and provide additional
documentation to the FSA county office
or AMS within 5 business days after the
postmark date of the letter of
notification of ineligibility. FSA or AMS
will then make a final decision on the
person’s eligibility and notify the person
of the decision.

(e) Invalid ballots. An invalid ballot
includes, but is not limited to the
following:

(1) Form LS—379 is not signed or all
required information has not been
provided;

(2) Form LS-379 and supporting
documentation returned in-person or by
facsimile was not received by close of
business on the last business day of the
voting period;

(3) Form LS-379 and supporting
documentation returned by mail was
not postmarked by midnight of the final
day of the voting period;

(4) Form LS-379 and supporting
documentation returned by mail was
not received in the county FSA or AMS
office by the 5th business day following
the final day of the voting period;

(5) Form LS—-379 or supporting
documentation is mutilated or marked
in such a way that any required
information on the Form is illegible; or

(6) Form LS—-379 and supporting
documentation not returned to the
appropriate county FSA or AMS office.

§1221.228 Counting ballots.

(a) Form LS-379 shall be counted by
county FSA offices or the AMS office on
the same day as the ballots are
canvassed if there are no ineligibility
determinations to resolve. For those
county FSA offices that do have
ineligibility determinations, the requests
shall be counted no later than the 14th
business day following the final day of
the voting period.

(b) Ballots shall be counted as follows:

(1) Number of valid ballots cast;

(2) Number of persons favoring the
Order;

(3) Number of persons not favoring
the Order;
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(4) Number of invalid ballots.

§1221.229 FSA county office report.

The county FSA office report shall be
certified as accurate and complete by
the CED or designee, acting on behalf of
the Administrator, AMS, as soon as may
be reasonably possible, but in no event
shall submit no later than the 18th
business day following the final day of
the specified period. Each county FSA
office shall transmit the results in its
county to the FSA State office. The
results in each county may be made
available to the public upon notification
by the Administrator, FSA, that the final
results have been released by the
Secretary. A copy of the report shall be
posted for 30 calendar days following
the date of notification by the
Administrator, FSA, in the county FSA
office in a conspicuous place accessible
to the public. One copy shall be kept on
file in the county FSA office for a period
of at least 12 months after notification
by FSA that the final results have been
released by the Secretary.

§1221.230 FSA State office report.

Each FSA State office shall transmit to
the Administrator, FSA, as soon as
possible, but in no event later than the
20th business day following the final
day of the voting period, a report
summarizing the data contained in each
of the reports from the county FSA
offices. One copy of the State summary
shall be filed for a period of not less
than 12 months after the results have
been released and available for public
inspection after the results have been
released.

§1221.231 Results of the referendum.

(a) The Administrator, FSA, shall
submit to the Administrator, AMS,
reports from all State FSA offices. The
Administrator, AMS shall tabulate the
results of the ballots. USDA will issue
an official press release announcing the
results of referendum and publish the
same results in the Federal Register. In
addition, USDA will post the official
results on its Web site. State reports and
related papers shall be available for
public inspection upon request during
normal business hours at the Marketing
Programs Branch; Livestock and Seed
Program, AMS, USDA, Room 2628-S;
STOP 0251; 1400 Independence
Avenue, SW., Washington, DC.

(b) If the Secretary deems necessary,
a State report or county report shall be
reexamined and checked by such
persons who may be designated by the
Secretary.

§1221.232 Disposition of records.

Each FSA CED will place in sealed
containers marked with the

identification of the “Sorghum Checkoff
Program Referendum,” all of the Forms
LS-379 along with the accompanying
documentation and county summaries.
Such records will be placed in a secure
location under the custody of FSA CED
for a period of not less than 12 months
after the date of notification by the
Administrator, FSA, that the final
results have been announced by the
Secretary. If the county FSA office
receives no notice to the contrary from
the Administrator, FSA, by the end of
the 12 month period as described above,
the CED or designee shall destroy the
records.

§1221.233 Instructions and forms.

The Administrator, AMS, is
authorized to prescribe additional
instructions and forms not inconsistent
with the provisions of this subpart.

§1221.234 Confidentiality

The names of persons voting in the
referendum and ballots shall be
confidential and the contents of the
ballots shall not be divulged except as
the Secretary may direct. The public
may witness the opening of the ballot
box and the counting of the votes but
may not interfere with the process.

Dated: November 10, 2010.
David R. Shipman,

Acting Administrator, Agricultural Marketing
Service.

[FR Doc. 2010-29106 Filed 11-17-10; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

National Institute of Food and
Agriculture

7 CFR Part 3430
[0524—-AA64]

Competitive and Noncompetitive
Nonformula Federal Assistance
Programs—Administrative Provisions
for the Sun Grant Program

AGENCY: National Institute of Food and
Agriculture, USDA.

ACTION: Interim rule and request for
comments.

SUMMARY: The National Institute of Food
and Agriculture (NIFA), formerly the
Cooperative State Research, Education,
and Extension Service (CSREES), is
publishing a set of specific
administrative requirements as subpart
O to 7 CFR part 3430 for the Sun Grant
Program to supplement the Competitive
and Noncompetitive Non-formula
Federal Assistance Programs—General
Award Administrative Provisions for

this program. The Sun Grant Program is
authorized under section 7526 of the
Food, Conservation, and Energy Act of
2008 (FCEA).

DATES: This interim rule is effective on
November 18, 2010. The Agency must
receive comments on or before March
18, 2011.

ADDRESSES: You may submit comments,
identified by Regulatory Information
Number (RIN) 0524—-AA64, by any of the
following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

E-mail: policy@NIFA.usda.gov.
Include RIN 0524—-AA64 in the subject
line of the message.

Fax:202-401-7752.

Mail: Paper, disk or CD-ROM
submissions should be submitted to
National Institute of Food and
Agriculture; U.S. Department of
Agriculture; STOP 2299; 1400
Independence Avenue, SW.;
Washington, DC 20250-2299.

Hand Delivery/Courier: National
Institute of Food and Agriculture; U.S.
Department of Agriculture; Room 2255,
Waterfront Centre; 800 9th Street, SW.;
Washington, DC 20024.

Instructions: All comments submitted
must include the agency name and the
RIN for this rulemaking. All comments
received will be posted without change
to http://www.regulations.gov, including
any personal information provided.

FOR FURTHER INFORMATION CONTACT:
Carmela Bailey, National Program
Leader, Plant and Animal Systems,
National Institute of Food and
Agriculture, U.S. Department of
Agriculture, STOP 3356, 1400
Independence Avenue, Washington, DC
20250-3356; Voice: 202—401-6443; Fax:
202—401-4888; E-mail:
cbailey@NIFA.usda.gov.

SUPPLEMENTARY INFORMATION:
I. Background and Summary
Authority

Section 7526 of the Food,
Conservation, and Energy Act of 2008
(FCEA), Public Law 110-246 (7 U.S.C.
8114), provides authority to the
Secretary of Agriculture (Secretary) to
establish and carry out the Sun Grant
Program under which grants are
provided to Sun Grant Genters
(hereafter, the Center(s)) and a
Subcenter (as designated in section
7526(b)(1)(A)—(F) of the FCEA) for the
purpose of subawarding 75 percent of
USDA-awarded funds through a
regional competitive grants program
administered by the Centers and
Subcenter to fund multi-institutional
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and multistate research, extension, and
education programs on technology
development and integrated research,
extension, and education programs on
technology implementation, in
accordance with the purpose and
priorities as described in section 7526.
The Centers and Subcenter will utilize
the remaining balance of USDA-
awarded funds (after using up to 4
percent of the USDA-awarded funds for
the administrative expenses of carrying
out the regional competitive grants
program) to conduct such programs at
the respective Center or the Subcenter.
Additionally, section 7526(d) of the
FCEA requires the Centers and
Subcenter to jointly develop and submit
to the Secretary for approval a plan for
addressing the bioenergy, biomass, and
gasification research priorities of USDA
and the Department of Energy at the
State and regional levels. With respect
to gasification research activities, the
Centers and Subcenter are required to
coordinate planning with land-grant
colleges and universities in their
respective regions that have ongoing
research activities in that area. The
Centers and Subcenter must use the
approved plan in making grants and
must give priority to programs that are
consistent with the plan.

Section 7526(e) of the FCEA also
requires the Centers and Subcenter to
maintain, at the North-Central Center, a
Sun Grant Information Analysis Center
to provide the Centers and Subcenter
with analysis and data management
support.

The USDA authority to carry out this
program has been delegated to NIFA
through the Under Secretary for
Research, Education, and Economics.

Purpose

The objectives of the Sun Grant
Program are to enhance national energy
security through the development,
distribution, and implementation of
biobased energy technologies; to
promote diversification in, and the
environmental sustainability of,
agricultural production in the United
States through biobased energy and
product technologies; to promote
economic diversification in rural areas
of the United States through biobased
energy and product technologies; and to
enhance the efficiency of bioenergy and
biomass research and development
programs through improved
coordination and collaboration among
USDA, the Department of Energy, and
land-grant colleges and universities.

Organization of 7 CFR Part 3430

A primary function of NIFA is the
fair, effective, and efficient

administration of Federal assistance
programs implementing agricultural
research, education, and extension
programs. As noted above, NIFA has
been delegated the authority to
administer this program and will be
issuing Federal assistance awards for
funding made available for this
program; and thus, awards made under
this authority will be subject to the
Agency’s assistance regulations at 7 CFR
part 3430, Competitive and
Noncompetitive Non-formula Federal
Assistance Programs—General Award
Administrative Provisions. The
Agency’s development and publication
of these regulations for its non-formula
Federal assistance programs serve to
enhance its accountability and to
standardize procedures across the
Federal assistance programs it
administers while providing
transparency to the public. NIFA
published 7 CFR part 3430 with
subparts A through F as an interim rule
on August 1, 2008 [73 FR 44897—-44909]
and as a final rule on September 4, 2009
[74 FR 45736—45752]. These regulations
apply to all Federal assistance programs
administered by NIFA except for the
formula grant programs identified in 7
CFR 3430.1(f), the Small Business
Innovation Research programs, with
implementing regulations at 7 CFR part
3403, and the Veterinary Medicine Loan
Repayment Program (VMLRP)
authorized under section 1415A of the
National Agricultural Research,
Extension, and Teaching Policy Act of
1977 (NARETPA), with implementing
regulations at 7 CFR part 3431.

NIFA organized the regulation as
follows: Subparts A through E provide
administrative provisions for all
competitive and noncompetitive non-
formula Federal assistance awards.
Subparts F and thereafter apply to
specific NIFA programs.

NIFA is, to the extent practical, using
the following subpart template for each
program authority: (1) Applicability of
regulations, (2) purpose, (3) definitions
(those in addition to or different from
§3430.2), (4) eligibility, (5) project types
and priorities, (6) funding restrictions
(including indirect costs), and (7)
matching requirements. Subparts F and
thereafter contain the above seven
components in this order. Additional
sections may be added for a specific
program if there are additional
requirements or a need for additional
rules for the program (e.g., additional
reporting requirements).

Through this rulemaking, NIFA is
adding subpart O for the administrative
provisions that are specific to the
Federal assistance awards made under
the Sun Grant Program authority.

Timeline for Implementing Regulations

NIFA is publishing this rule as an
interim rule with a 120-day comment
period and anticipates publishing a final
rule by June 20, 2011. However, in the
interim, these regulations apply to the
Federal assistance awards made under
the Sun Grant Program authority.

II. Administrative Requirements for the
Proposed Rulemaking

Executive Order 12866

This action has been determined to be
not significant for purposes of Executive
Order 12866, and therefore, has not
been reviewed by the Office of
Management and Budget. This interim
rule will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; nor will it materially
alter the budgetary impact of
entitlements, grants, user fees, or loan
programs; nor will it have an annual
effect on the economy of $100 million
or more; nor will it adversely affect the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities in a material way.
Furthermore, it does not raise a novel
legal or policy issue arising out of legal
mandates, the President’s priorities or
principles set forth in the Executive
Order.

Regulatory Flexibility Act of 1980

This interim rule has been reviewed
in accordance with the Regulatory
Flexibility Act of 1980, as amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996,

5 U.S.C. 601-612. The Department
concluded that the rule will not have a
significant economic impact on a
substantial number of small entities.
The rule does not involve regulatory
and informational requirements
regarding businesses, organizations, and
governmental jurisdictions subject to
regulation.

Paperwork Reduction Act (PRA)

The Department certifies that this
interim rule has been assessed in
accordance with the requirements of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. (PRA). The Department
concludes that this interim rule does not
impose any new information
requirements; however, the burden
estimates will increase for existing
approved information collections
associated with this rule due to
additional applicants. These estimates
will be provided to OMB. In addition to
the SF—424 form families (i.e., Research
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and Related and Mandatory), and the
SF—425 Federal Financial Report; NIFA
has three currently approved OMB
information collections associated with
this rulemaking: OMB Information
Collection No. 0524—0042, NIFA
Current Research Information System
(CRIS); No. 0524-0041, NIFA
Application Review Process; and No.
0524-0026, Assurance of Compliance
with the Department of Agriculture
Regulations Assuring Civil Rights
Compliance and Organizational
Information.

Catalog of Federal Domestic Assistance

This interim regulation applies to the
Federal assistance program
administered by NIFA under the Catalog
of Federal Domestic Assistance (CFDA)
No. 10.320, Sun Grant Program.

Unfunded Mandates Reform Act of 1995
and Executive Order 13132

The Department has reviewed this
interim rule in accordance with the
requirements of Executive Order No.
13132 and the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 1501 et
seq., and has found no potential or
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. As there is no
Federal mandate contained herein that
could result in increased expenditures
by State, local, or tribal governments, or
by the private sector, the Department
has not prepared a budgetary impact
statement.

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

The Department has reviewed this
interim rule in accordance with
Executive Order 13175, and has
determined that it does not have “tribal
implications.” The interim rule does not
“have substantial direct effects on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.”

Clarity of This Regulation

Executive Order 12866 and the
President’s Memorandum of June 1,
1998, require each agency to write all
rules in plain language. The Department
invites comments on how to make this
interim rule easier to understand.

List of Subjects in 7 CFR Part 3430

Administrative practice and
procedure, Agricultural research,

Education, Extension, Federal
assistance.

m Accordingly, Chapter XXXIV of Title
7 of the Code of Federal Regulations is
amended as set forth below:

PART 3430—COMPETITIVE AND
NONCOMPETITIVE NON-FORMULA
FEDERAL ASSISTANCE PROGRAMS—
GENERAL AWARD ADMINISTRATIVE
PROVISIONS

m 1. The authority for part 3430
continues to read as follows:

Authority: 7 U.S.C. 3316; Pub. L. 106-107
(31 U.S.C. 6101 note).

Subpart N—[Added and Reserved]

m 2. Add and reserve subpart N.
m 3. Add a new subpart O, to read as
follows:

Subpart 0—Sun Grant Program

Sec.

3430.1000
3430.1001
3430.1002
3430.1003
3430.1004
3430.1005
3430.1006
3430.1007
3430.1008

Center.

3430.1009
3430.1010
3430.1011

Applicability of regulations.
Purpose.

Definitions.

Eligibility.

Project types and priorities.
Funding restrictions.

Matching requirements.
Planning activities.

Sun Grant Information Analysis

Administrative duties.
Review criteria.
Duration of awards.

Subpart O—Sun Grant Program

§3430.1000 Applicability of regulations.

The regulations in this subpart apply
to the Federal assistance awards made
under the program authorized under
section 7526 of the Food, Conservation,
and Energy Act of 2008 (FCEA), Pub. L.
110-246 (7 U.S.C. 8114).

§3430.1001 Purpose.

In carrying out the program, NIFA is
authorized to make awards under
section 7526 of the FCEA to eligible
entities (as designated in section
7526(b)(1)(A)—(F) of the FCEA) to fund
subgrants and activities that:

(a) Enhance national energy security
through the development, distribution,
and implementation of biobased energy
technologies;

(b) Promote diversification in, and the
environmental sustainability of,
agricultural production in the United
States through biobased energy and
product technologies;

(c) Promote economic diversification
in rural areas of the United States
through biobased energy and product
technologies; and

(d) Enhance the efficiency of
bioenergy and biomass research and
development programs through

improved coordination and
collaboration among the Department,
the Department of Energy, and land-
grant colleges and universities.

§3430.1002 Definitions.

The definitions specific to the Sun
Grant Program are from the authorizing
legislation, the National Program
Leadership of NIFA, and the
Department of Energy. The definitions
applicable to the program under this
subpart include:

Biobased product means:

(1) An industrial product (including
chemicals, materials, and polymers)
produced from biomass; or

(2) A commercial or industrial
product (including animal feed and
electric power) derived in connection
with the conversion of biomass to fuel.

Bioenergy means power generated in
the form of electricity or heat using
biomass as a feedstock.

Center means a Sun Grant Center
identified in § 3430.1003(a)(1) through
(5).

Gasification means a process that
converts carbonaceous materials, such
as biomass, into carbon monoxide and
hydrogen by reacting the raw material,
high temperatures with a controlled
amount of oxygen and/or steam.

Subcenter means the Sun Grant
Subcenter identified in
§ 3430.1003(a)(6).

Technology development means the
process of research and development of
technology.

Technology implementation means
the introduction of new technologies to
either an existing organization, or to a
larger community, such as a type of
business.

§3430.1003 Eligibility.

(a) Sun Grant Centers and Subcenter.
NIFA will use amounts appropriated for
the Sun Grant Program to provide grants
to the following five Centers and one
Subcenter:

(1) A North-Central Center at South
Dakota State University for the region
composed of the States of Illinois,
Indiana, Iowa, Minnesota, Montana,
Nebraska, North Dakota, South Dakota,
Wisconsin, and Wyoming;

(2) A Southeastern Center at the
University of Tennessee at Knoxville for
the region composed of the States of
Alabama, Florida, Georgia, Kentucky,
Mississippi, North Carolina, South
Carolina, Tennessee, and Virginia, the
Commonwealth of Puerto Rico, and the
United States Virgin Islands;

(3) A South-Central Center at
Oklahoma State University for the
region composed of the States of
Arkansas, Colorado, Kansas, Louisiana,
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Missouri, New Mexico, Oklahoma, and
Texas;

(4) A Northeastern Center at Cornell
University for the region composed of
the States of Connecticut, Delaware,
Massachusetts, Maryland, Maine,
Michigan, New Hampshire, New Jersey,
New York, Ohio, Pennsylvania, Rhode
Island, Vermont, and West Virginia;

(5) A Western Center at Oregon State
University for the region composed of
the States of Alaska, Arizona, California,
Hawaii, Idaho, Nevada, Oregon, Utah,
and Washington, and insular areas
(other than the Commonwealth of
Puerto Rico and the United States Virgin
Islands); and

(6) A Western Insular Pacific
Subcenter at the University of Hawaii
(that receives Federal funds through the
Western Center rather than directly from
NIFA, in accordance with
§ 3430.1004(b)) for the region of Alaska,
Hawaii, Guam, American Samoa, the
Commonwealth of the Northern Mariana
Islands, the Federated States of
Micronesia, the Republic of the
Marshall Islands, and the Republic of
Palau.

(b) Subawardees of the Centers and
Subcenter. To be eligible for a subaward
from a Center or Subcenter pursuant to
§3430.1004(a)(1), an applicant:

(1) Must be located in the region
covered by the applicable Center or
Subcenter; and

(2) Must be one of the following:

(i) State agricultural experiment
station;

(ii) College or university;

(iii) University research foundation;

(iv) Other research institution or
organization;

(v) Federal agency;

(vi) National laboratory;

(vii) Private organization or
corporation;

(viii) Individual; or

(ix) Any group consisting of 2 or more
entities described in paragraphs (b)(2)(i)
through (viii) of this section.

(c) Ineligibility. A Center or Subcenter
will be ineligible for funding under the
Sun Grant Program if NIFA determines
on the basis of an audit or a review of
a report submitted under § 3430.1009
that the Center or Subcenter has not
complied with the requirements of
section 7526 of the FCEA (7 U.S.C.
8114). A Center or Subcenter
determined to be ineligible pursuant to
this paragraph will remain ineligible for
such period of time as deemed
appropriate by NIFA. This ineligibility
requirement is in addition to the
enforcement actions that NIFA may take
pursuant to § 3430.60.

§3430.1004 Project types and priorities.

(a) Project types. The Sun Grant
Program provides funds for two distinct
project types. Subject to paragraph (b),
of the funds provided by NIFA to the
Centers and Subcenter, the required use
of funds by each of the Centers and the
Subcenter is as follows:

(1) Regional competitive research,
extension, and education grant
programs. Seventy-five percent must be
used for regional competitively awarded
research, extension, and education
subgrants to eligible entities (described
in § 3430.1003(b)) to conduct, in a
manner consistent with the purposes
described in § 3430.1001, multi-
institutional and multistate research,
extension, and education programs on
technology development and multi-
institutional and multistate integrated
research, extension, and education
programs on technology
implementation. Regional competitive
grants programs will target specific
elements of the purposes described in
§3430.1001, implementing national
priorities in the context of regional scale
biogeographic and climatic conditions.

(1) Requests for applications. The
Centers and Subcenter must develop
regional requests for applications
(RFAs) utilizing guidance from regional
advisory panels created and
administered by the Centers and
Subcenter for purposes of addressing
region-specific issues, and which
include representation from academia,
the national laboratories, Federal and
State agencies, the private sector, and
public interest groups. Advisory panel
members will have appropriate
expertise and experience in the areas of
biomass and bioenergy.

(ii) Peer review of proposals. Each
region will announce RFAs and solicit
proposals. These proposals must be peer
reviewed by panels in a manner similar
to the system of peer review required by
section 103 of the Agricultural Research,
Extension, and Education Reform Act of
1998 (7 U.S.C. 7613), and may include
representation from Federal and State
laboratories, the national laboratories,
and private and public interest groups,
as appropriate. The Centers and
Subcenter may use implementing
regulations found in §§ 3430.31 through
3430.37 as a guideline for appropriate
peer review standards. Additional
guidance may be provided by NIFA. To
ensure consistency across the regions,
prior to announcing the regional RFAs
that will be used to solicit proposals, the
Centers and Subcenter must provide
NIFA the RFAs for approval by the
designated NIFA program contact, as
identified in the NIFA program
solicitation. The Centers and Subcenter

shall award subgrants on the basis of
merit, quality, and relevance to
advancing the purposes of the Sun
Grant Program.

(2) Research, extension, and
education activities conducted at the
Centers and Subcenter. Except for funds
available for administrative expenses as
provided in § 3430.1005(b), the
remainder of the funds must be used for
multi-institutional and multistate
research, extension, and education
programs on technology development
and multi-institutional and multistate
integrated research, extension, and
education programs on technology
implementation, in a manner consistent
with the purposes described in
§3430.1001.

(b) Special provisions for the Western
Center and Western Insular Pacific
Subcenter. Funds provided by NIFA to
the Western Insular Pacific Subcenter
shall come from an allocation of a
portion of the funds received by the
Western Center, as directed by NIFA in
the program solicitation, rather than
directly from NIFA. For the Center, the
phrase “funds provided by NIFA” in
paragraph (a) of this section refers to
those funds provided by NIFA for the
Sun Grant Program that are not
allocated to the Subcenter. For the
Subcenter, the phrase “funds provided
by NIFA” in paragraph (a) of this section
refers to those funds that are allocated
to the Subcenter.

(c) Priorities. For the regional
competitive grants program under
paragraph (a)(1) of this section, the
Centers and Subcenter shall use the
plan approved by NIFA under
§ 3430.1007 in making subawards and
shall give a higher priority to proposals
that are consistent with the plan.

§3430.1005 Funding restrictions.

(a) Facility costs. Funds made
available under the Sun Grant Program
shall not be used for the construction of
a new building or facility or the
acquisition, expansion, remodeling, or
alteration of an existing building or
facility (including site grading and
improvement, and architect fees).

(b) Indirect cost provisions for
regional competitive research,
extension, and education grant
programs. Funds provided by NIFA to
the Centers and Subcenter for the
regional competitive grants program
under § 3430.1004(a)(1) may not be used
for the indirect costs of awarding the
competitive grants. However, up to 4
percent of the total funds provided by
NIFA to each of the five Centers and the
Subcenter under § 3430.1004 for the
Sun Grant Program may be budgeted for
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administrative costs incurred in
awarding the competitive grants.

(c) Indirect cost provisions for
research, extension, and education
activities conducted at the Centers and
Subcenter. Subject to § 3430.54, indirect
costs are allowable for the funds
provided by NIFA to the Centers and the
Subcenter for the research, extension,
and education programs under
§3430.1004(a)(2).

(d) Required allocations. Each Center
and Subcenter must fund subgrants in a
proportion that is a minimum 30
percent for conducting multi-
institutional and multistate research,
extension, and education programs on
technology development; and a
minimum 30 percent for conducting
integrated multi-institutional and
multistate research, extension, and
education programs on technology
implementation. Each Sun Grant Center
must clearly demonstrate a common
procedure for ensuring the required
allocations are met, and for maintaining
documentation of these required
percentages for audit purposes.

§3430.1006 Matching requirements.

(a) Matching provisions for the
Centers and Subcenter. The Centers and
the Subcenter are not required to match
Federal funds.

(b) Matching provisions for
subawards. For subawards made by the
Centers or Subcenter through the
competitive grants process, not less than
20 percent of the cost of an activity must
be matched with funds, including in-
kind contributions, from a non-Federal
source, by the subawardee.

(1) Exception for fundamental
research. This matching requirement
does not apply to fundamental research
(as defined in § 3430.2).

(2) Special matching provisions for
applied research. With prior approval
by the NIFA authorized departmental
officer (ADQO), the Center or Subcenter
may reduce or eliminate the matching
requirement for applied research (as
defined in § 3430.2) if the Center or
Subcenter determines that the reduction
is necessary and appropriate pursuant to
guidance issued by NIFA.

§3430.1007 Planning activities.

(a) Required plan. The Centers and
Subcenter shall jointly develop and
submit to NIFA for approval a plan for
addressing the bioenergy, biomass, and
gasification research priorities of the
Department and the Department of
Energy at the State and regional levels.
To comply with this requirement, NIFA
requires that the proposals from each of
the five Centers be of similar format and
subject matter and complementary to

comprise a national program for
purposes of serving as the actual “plan.”
Each proposal will present a plan that
includes a description of what will be
done in common and collectively by the
Centers and Subcenter, what each will
do as a Center and Subcenter, and how
each Center and Subcenter will
implement its regional competitive
grants program. Proposals submitted to
the Sun Grant Program must be
sufficiently detailed and of high enough
quality and demonstrate adequate
evidence of collaboration to meet this
requirement. Funds available for
administrative costs (see § 3430.1005(b))
may be used to meet this requirement.

(Z} Gasification. With respect to
gasification research activities, the
Centers and Subcenter shall coordinate
planning with land-grant colleges and
universities in their respective regions
that have ongoing research activities in
that area.

§3430.1008 Sun Grant Information
Analysis Center.

The Centers and Subcenter shall
maintain, at the North-Central Center, a
Sun Grant Information Analysis Center
to provide the Centers and Subcenter
with analysis and data management
support. Each Center and Subcenter
shall allocate a portion of the funds
available for administrative or indirect
costs under § 3430.1005 to maintain the
Sun Grant Information Analysis Center.

§3430.1009 Administrative duties.

In addition to other reporting
requirements agreed to in the terms and
conditions of each award, not later than
90 days after the end of each Federal
fiscal year, each Center and Subcenter
shall submit to NIFA a report that
describes the policies, priorities, and
operations of the program carried out by
the Center or Subcenter during the fiscal
year, including the results of all peer
and merit review procedures conducted
as part of administering the regional
competitive research, extension, and
educational grant programs; and a
description of progress made in
facilitating the plan described in
§3430.1007.

§3430.1010 Review criteria.

Panel reviewers conducting merit
reviews on proposals submitted by the
Centers will be instructed to ensure that
proposals adequately address the plan
developed in accordance with
§3430.1007 for consideration of the
relevance and merit of proposals.

§3430.1011 Duration of awards.

The term of a Federal assistance
award made under the Sun Grant
Program shall not exceed 5 years. No-

cost extensions of time beyond the
maximum award terms will not be
considered or granted.

Signed at Washington, DC, August 26,
2010.
Roger Beachy,

Director, National Institute of Food and
Agriculture.

[FR Doc. 2010-29103 Filed 11-17-10; 8:45 am]
BILLING CODE 3410-22-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 905

[Docket No. FR-4843-C-03]

RIN 2577—-AC49

Use of Public Housing Capital Funds
for Financing Activities

AGENCY: Office of the Assistant
Secretary for Public and Indian
Housing, HUD.

ACTION: Final rule; correction.

SUMMARY: This publication makes a
technical correction to the preamble of
the final rule on Capital Fund
Financing, published on October 21,
2010. That preamble erroneously
included a paragraph in the “Findings
and Certifications” section” headed
“Congressional Review of Final Rules.”
That paragraph is only relevant where a
rule is deemed economically significant,
which this rule is not. Therefore, this
paragraph should not have been
included in the “Findings and
Certifications” section of the preamble.
Removing this paragraph makes no
substantive change to the rule.

DATES: Effective Date: December 20,
2010.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Riddel, Director, Office of Capital
Improvements, Office of Public and
Indian Housing, Department of Housing
and Urban Development, 451 7th Street,
SW., Washington, DC 20410-8000;
telephone number 202-708-1640,
extension 4999 (this is not a toll-free
number). Hearing- or speech-impaired
individuals may access this number
through TTY by calling the toll-free
Federal Information Relay Service at
800-877-8339.

SUPPLEMENTARY INFORMATION: On
October 21, 2010 (75 FR 65198), HUD
published a final rule that implements
the Capital Fund Finance Program
(CFFP) to allow public housing agencies
(PHAS) to use a portion of their Capital
Funds for financing activities, including
modernization and development
activities along with the payment of
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debt service on the financing. This final
rule followed a proposed rule published
on July 18, 2007 (72 FR 39546), that
included financing options under both
the Capital Fund and the Operating
Fund, and that provided a 60-day period
for public comment. Ultimately, only
the Capital Fund portion became a final
rule.

During the period when HUD was
responding to public comments and
producing the final rule, the Department
held discussions internally on the issue
of whether this rule would have an
annual effect on the economy of $1
million or more, and therefore was an
economically significant rule under
Executive Order 12866 (Regulatory
Planning and Review), and a major rule
under the Congressional Review Act (5
U.S.C. 801 et seq. See, specifically, the
5 U.S.C. 804 definition of “major rule”).
The Department concluded that this
rule would not have an annual effect on
the economy of $1 million or more, and
the Office of Management and Budget
(OMB) agreed with HUD’s final
assessment while the rule was under
OMB review in accordance with
Executive Order 12866. The economic
impact of this rule is addressed in
Section IV (Findings and Certifications)
of the preamble to the final rule at 75
FR 65206 through 65208.

Following HUD’s final assessment
that the rule was not economically
significant, HUD failed to remove the
“Congressional Review of Final Rules,”
paragraph from the preamble (see 75 FR
65208), which is used by HUD in the
case of major, economically significant
rules under the Congressional Review
Act and the Executive Order. This
paragraph and its heading should not
have been included in this preamble.
This document corrects this error. This
correction does not substantively
change the rule.

Accordingly, FR Doc. 2010-26404,
Use of Public Housing Capital Funds for
Financing Activities (FR—4843-F-02),
published in the Federal Register on
October 21, 2010 (75 FR 65198), is
corrected as follows:

On page 65208, in the second column,
the paragraph entitled “Congressional
Review of Final Rules” is removed.

Dated: November 15, 2010.

Aaron Santa Anna,

Assistant General Counsel for Regulations.
[FR Doc. 2010-29134 Filed 11-17-10; 8:45 am]
BILLING CODE 4210-67-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9 and 721
[EPA-HQ-OPPT-2009-0922; FRL-8853-2]
RIN 2070-AB27

Cobalt Lithium Manganese Nickel

Oxide; Withdrawal of Significant New
Use Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA is withdrawing a
significant new use rule (SNUR)
promulgated under section 5(a)(2) of the
Toxic Substances Control Act (TSCA)
for the chemical substance identified as
cobalt lithium manganese nickel oxide
(CAS No. 182442-95-1), which was the
subject of premanufacture notice (PMN)
P-04-269. EPA published the SNUR
using direct final rulemaking
procedures. EPA received a notice of
intent to submit adverse comments on
the rule. Therefore, the Agency is
withdrawing the SNUR, as required
under the expedited SNUR rulemaking
process. Elsewhere in today’s Federal
Register, EPA is publishing (under
separate notice and comment
rulemaking procedures), a proposed
SNUR for this substance.

DATES: This final rule is effective
November 19, 2010.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Kenneth
Moss, Chemical Control Division
(7405M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460—0001; telephone

number: (202) 564—9232; e-mail address:

moss.kenneth@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; e-mail address: TSCA-
Hotline@epa.gov.

SUPPLEMENTARY INFORMATION:
I. Does this action apply to me?

A list of potentially affected entities is
provided in the Federal Register of
September 20, 2010 (75 FR 57169)
(FRL-8839-7). If you have questions
regarding the applicability of this action
to a particular entity, consult the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

IT. What rule is being withdrawn?

In the Federal Register of September
20, 2010 (75 FR 57169), EPA issued
several direct final SNURs, including a

SNUR for the chemical substance that is
the subject of this withdrawal. These
direct final rules were issued pursuant
to the procedures in 40 CFR part 721,
subpart D. In accordance with 40 CFR
721.160(c)(3)(ii), EPA is withdrawing
the rule issued for cobalt lithium
manganese nickel oxide (PMN P-04—
269; CAS No. 182442-95-1) at 40 CFR
721.10201 because the Agency received
a notice of intent to submit adverse
comments. Elsewhere in today’s Federal
Register, EPA is proposing a SNUR for
this chemical substance via notice and
comment rulemaking.

For further information regarding
EPA’s expedited process for issuing
SNURSs, interested parties are directed to
40 CFR part 721, subpart D, and the
Federal Register of July 27, 1989 (54 FR
31314). The record for the direct final
SNUR for the chemical substance being
withdrawn was established at EPA-HQ-
OPPT-2009-0922. That record includes
information considered by the Agency
in developing the rule and the notice of
intent to submit adverse comments.

II1. How do I access the docket?

To access the electronic docket,
please go to http://www.regulations.gov
and follow the online instructions to
access docket ID no. EPA-HQ-OPPT-
2009-0922. Additional information
about the Docket Facility is provided
under ADDRESSES in the Federal
Register document of September 20,
2010 (75 FR 57169). If you have
questions, consult the technical person
listed under FOR FURTHER INFORMATION
CONTACT.

IV. What statutory and executive order
reviews apply to this action?

This final rule revokes or eliminates
an existing regulatory requirement and
does not contain any new or amended
requirements. As such, the Agency has
determined that this withdrawal will
not have any adverse impacts, economic
or otherwise. The statutory and
executive order review requirements
applicable to the direct final rule were
discussed in the Federal Register
document of September 20, 2010 (75 FR
57169). Those review requirements do
not apply to this action because it is a
withdrawal and does not contain any
new or amended requirements.

V. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report to each House of
the Congress and the Comptroller
General of the United States. EPA will
submit a report containing this rule and
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other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This rule is not a “major rule”
as defined by 5 U.S.C. 804(2).

List of Subjects
40 CFR Part 9

Environmental protection, Reporting
and recordkeeping requirements.

40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: November 10, 2010.
Wendy C. Hamnett,

Director, Office of Pollution Prevention and
Toxics.

m Therefore, 40 CFR parts 9 and 721 are
amended as follows:

PART 9—[AMENDED]

m 1. The authority citation for part 9
continues to read as follows:

Authority: 7 U.S.C. 135 et seq., 136—136y;
15 U.S.C. 2001, 2003, 2005, 2006, 2601-2671;
21 U.S.C. 331j, 3464, 348; 31 U.S.C. 9701; 33
U.S.C. 1251 et seq., 1311, 1313d, 1314, 1318,
1321, 1326, 1330, 1342, 1344, 1345(d) and
(e), 1361; E.O. 11735, 38 FR 21243, 3 CFR,
1971-1975 Comp. p. 973; 42 U.S.C. 241,
242b, 243, 246, 300f, 300g, 300g—1, 300g-2,
300g-3, 300g—4, 300g—5, 300g—6, 300j—1,
300j—2, 300j—3, 300j—4, 300j—9, 1857 et seq.,
6901-6992k, 7401-7671q, 7542, 9601-9657,
11023, 11048.

m 2. The tablein § 9.1 is amended by
removing under the undesignated center
heading “Significant New Uses of
Chemical Substances” § 721.10201.

PART 721—[AMENDED]

m 3. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).

§721.10201 [Removed]

m 4. Remove §721.10201.
[FR Doc. 2010-29147 Filed 11-17—10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 194
[EPA-HQ-OAR-2009-0330; FRL-9227-4]

Criteria for the Certification and
Recertification of the Waste Isolation
Pilot Plant’s Compliance With the
Disposal Regulations: Recertification
Decision

AGENCY: Environmental Protection
Agency.
ACTION: Recertification decision.

SUMMARY: With this document, the
Environmental Protection Agency (EPA)
recertifies that the U.S. Department of
Energy’s (DOE) Waste Isolation Pilot
Plant (WIPP) continues to comply with
the “Environmental Standards for the
Management and Disposal of Spent
Nuclear Fuel, High-Level and
Transuranic (TRU) Radioactive Waste.”
EPA initially certified that WIPP met
applicable regulatory requirements on
May 18, 1998, and the first shipment of
waste was received at WIPP on March
26, 1999. The first Compliance
Recertification Application (CRA) was
submitted by DOE to EPA on March 26,
2004, and the Agency’s first
recertification decision was issued on
March 29, 2006.

DATES: Effective November 18, 2010.

FOR FURTHER INFORMATION CONTACT: Ray
Lee or Jonathan Walsh, Radiation
Protection Division, Mail Code 6608],
U.S. Environmental Protection Agency,
1200 Pennsylvania Avenue,
Washington, DC 20460; telephone
number: 202—343-9463 or 202—-343—
9238; fax number: 202—343-2305; e-mail
address: lee.raymond@epa.gov or
walsh.jonathan@epa.gov. Copies of the
Compliance Application Review
Documents (CARDs) supporting today’s
action and all other recertification-
related documentation can be found in
the Agency’s electronic docket found at
http://www.regulations.gov (FDMS
Docket ID No. EPA-HQ-OAR-2009—
0330) or on its WIPP Web site (http://
www.epa.gov/radiation/wipp).
SUPPLEMENTARY INFORMATION: EPA
initially certified that WIPP met
applicable regulatory requirements on
May 18, 1998 (63 FR 27354), and the
first shipment of waste was received at
WIPP on March 26, 1999. The first
Compliance Recertification Application
(CRA) was submitted by DOE to EPA on
March 26, 2004, and the Agency’s first
recertification decision was issued on
March 29, 2006 (71 FR 18010-18021).
This action represents the Agency’s
second periodic evaluation of WIPP’s

continued compliance with the disposal
regulations and WIPP Compliance
Criteria. The compliance criteria
implement and interpret the disposal
regulations specifically for WIPP. As
directed by Congress in the WIPP Land
Withdrawal Act (LWA), this
“recertification” process will occur five
years after the WIPP’s initial receipt of
TRU waste (March 26, 1999), and every
five years thereafter (e.g., March 2004,
March 2009) until the end of the
decommissioning phase. For each
recertification—including the one being
announced with today’s action—DOE
must submit documentation of the site’s
continuing compliance with the
disposal regulations to EPA for review.
In accordance with the WIPP
Compliance Criteria, documentation of
continued compliance was made
available in EPA’s dockets, and the
public was provided at least a 30-day
period in which to submit comments. In
addition, all recertification decisions
must be announced in the Federal
Register. According to the WIPP LWA,
Section 8(f), these periodic
recertification determinations are not
subject to rulemaking or judicial review.

This action is not a reconsideration of
the decision to open WIPP. Rather,
recertification is a process that evaluates
changes at WIPP to determine if the
facility continues to meet all the
requirements of EPA’s disposal
regulations. The recertification process
ensures that WIPP’s continued
compliance is demonstrated using the
most accurate, up-to-date information
available.

This recertification decision is based
on a thorough review of information
submitted by DOE, independent
technical analyses, and public
comments. The Agency has determined
that DOE continues to meet all
applicable requirements of the WIPP
Compliance Criteria, and with this
notice, recertifies the WIPP facility. This
recertification decision does not
otherwise amend or affect EPA’s
radioactive waste disposal regulations
or the WIPP Compliance Criteria.

Table of Contents

1. General Information
II. What is WIPP?
A. 1998 Certification Decision
B. 2006 Recertification Decision
III. With which regulations must WIPP
comply?
A. Radioactive Waste Disposal Regulations
& Compliance Criteria
B. Compliance With Other Environmental
Laws and Regulations
IV. What has EPA’s role been at WIPP since
the 1998 certification decision?
A. Continuing Compliance
B. Annual Change Reports
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C. Monitoring the Conditions of
Compliance

D. Inspections and Technical Exchanges

V. What is EPA’s 2010 recertification
decision?

A. What information did the Agency
examine to make its final decision?

B. Content of the Compliance
Recertification Application (§§ 194.14
and 194.15)

C. Performance Assessment: Modeling and
Containment Requirements (§§ 194.14,
194.15, 194.23, 194.31 through 194.34)

D. General Requirements

E. Assurance Requirements (§§ 194.41
Through 194.46)

F. Individual and Groundwater Protection
Requirements (§§ 194.51 Through
194.55)

VI. How has the public been involved in
EPA’s WIPP recertification activities?

A. Public Information

B. Stakeholder Meetings

C. Public Comments on Recertification

VII. Where can I get more information about
EPA’s WIPP-related activities?

A. Supporting Documents for
Recertification

B. WIPP Web Site & WIPP-NEWS E-mail
Listserv

C. Dockets

VIII. What happens next for WIPP? What is
EPA’s role in future WIPP activities?

I. General Information

A. How can I get copies of this
document and other related
information?

1. Docket. EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2009-0330.
Publicly available docket materials are
available either electronically at http://
www.regulations.gov or in hard copy at
the Air and Radiation Docket in the EPA
Docket Center, (EPA/DC) EPA West,
Room B102, 1301 Constitution Ave.,
NW., Washington, DC. The EPA Docket
Center Public Reading Room is open
from 8:30 a.m. to 4:30 p.m., Monday
through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the Air
and Radiation Docket is (202) 566—1742.
As provided in EPA’s regulations at 40
CFR part 2, and in accordance with
normal EPA docket procedures, if
copies of any docket materials are
requested, a reasonable fee may be
charged for photocopying.

2. Electronic Access. You may access
this Federal Register document
electronically through the EPA Internet
under the “Federal Register” listings at
http://www.epa.gov/fedrgstr/.

II. What is WIPP?

The Waste Isolation Pilot Plant
(WIPP) is a disposal system for defense-
related transuranic (TRU) radioactive
waste. Developed by the Department of

Energy (DOE), WIPP is located near
Carlsbad in southeastern New Mexico.
At WIPP, radioactive waste is disposed
of 2,150 feet underground in an ancient
salt layer which will eventually creep
and encapsulate the waste. WIPP has a
total capacity of 6.2 million cubic feet
of waste.

Congress authorized the development
and construction of WIPP in 1980 “for
the express purpose of providing a
research and development facility to
demonstrate the safe disposal of
radioactive wastes resulting from the
defense activities and programs of the
United States.” ! The waste which may
be emplaced in the WIPP is limited to
TRU radioactive waste generated by
defense activities associated with
nuclear weapons; no high-level waste or
spent nuclear fuel from commercial
power plants may be disposed of at the
WIPP. TRU waste is defined as materials
containing alpha-emitting radioisotopes,
with half lives greater than twenty years
and atomic numbers above 92, in
concentrations greater than 100 nano-
curies per gram of waste.2

Most TRU waste proposed for
disposal at the WIPP consists of items
that have become contaminated as a
result of activities associated with the
production of nuclear weapons (or with
the clean-up of weapons production
facilities), e.g., rags, equipment, tools,
protective gear, and organic or inorganic
sludges. Some TRU waste is mixed with
hazardous chemicals. Some of the waste
proposed for disposal at the WIPP is
currently located at Federal facilities
across the United States, including
locations in California, Idaho, Illinois,
New Mexico, Nevada, Ohio, South
Carolina, Tennessee, and Washington.

The WIPP LWA, passed initially by
Congress in 1992 and amended in 1996,
is the statute that provides EPA the
authority to oversee and regulate the
WIPP. (Prior to the passage of the WIPP
LWA in 1992, DOE was self-regulating
with respect to WIPP; that is, DOE was
responsible for determining whether its
own facility complied with applicable
regulations for radioactive waste
disposal.) The WIPP LWA delegated to
EPA three main tasks, to be completed
sequentially, for reaching an initial
compliance certification decision. First,
EPA was required to finalize general
regulations which apply to all sites—
except Yucca Mountain—for the

1Department of Energy National Security and
Military Applications of Nuclear Energy
Authorization Act of 1980, Public Law 96—164,
section 213.

2WIPP Land Withdrawal Act, Public Law 102—
579, section 2(18), as amended by the 1996 WIPP
LWA Amendments, Public Law 104-201.

disposal of highly radioactive waste.3
These disposal regulations, located at
subparts B and C of 40 CFR part 191,
were published in the Federal Register
in 1985 and 1993.4

Second, EPA was to develop criteria,
by rulemaking, to implement and
interpret the general radioactive waste
disposal regulations specifically for the
WIPP. In 1996, the Agency issued the
WIPP Compliance Criteria, which are
found at 40 CFR part 194.5

Third, EPA was to review the
information submitted by DOE and
publish a certification decision.¢ The
Agency issued its certification decision
on May 18, 1998, as required by Section
8 of the WIPP LWA (63 FR 27354—
274086).

A. 1998 Certification Decision

The WIPP LWA, as amended,
required EPA to evaluate whether the
WIPP site complied with EPA’s
standards for the disposal of radioactive
waste. On May 18, 1998 (63 FR 27354—
27406), EPA determined that the WIPP
met the standards for radioactive waste
disposal. This decision allowed the
emplacement of radioactive waste in the
WIPP to begin, provided that all other
applicable health and safety standards,
and other legal requirements, had been
met. The first shipment of TRU waste
was received at WIPP on March 26,
1999.

Although EPA determined that DOE
met all of the applicable requirements of
the WIPP Compliance Criteria in its
original certification decision (63 FR
27354-27406; May 18, 1998), EPA also
found that it was necessary for DOE to
take additional steps to ensure that the
measures actually implemented at the
WIPP (and thus the circumstances
expected to exist there) were consistent
with DOE’s Compliance Certification
Application (CCA) and with the basis
for EPA’s compliance certification. To
address these situations, EPA amended
the WIPP Compliance Criteria, 40 CFR
part 194, and appended four explicit
conditions to its certification of
compliance for the WIPP.

Condition 1 of the certification
applies to the panel closure system,
which is intended, over the long-term,
to block brine flow between waste
panels in WIPP. In the CCA, DOE
presented four options for the design of
the panel closure system, but did not
specify which one would be constructed
at the WIPP facility. The Agency based

3 WIPP LWA, section 8(b).

450 FR 38066—-38089 (September 19, 1985) and
58 FR 66398-66416 (December 20, 1993).

561 FR 5224-5245 (February 9, 1996).

6 WIPP LWA, section 8(d).
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its certification decision on DOE’s use of
the most robust design (referred to in
the CCA as “Option D”). Condition 1 of
EPA’s certification required DOE to
implement the Option D panel closure
system at WIPP, with Salado mass
concrete replacing fresh water concrete.

Conditions 2 and 3 of the final
certification decision apply to activities
conducted at waste generator sites that
produce TRU waste proposed for
disposal at WIPP. The WIPP
Compliance Criteria (§§ 194.22 and
194.24) require DOE to have, in place,

a system of controls to measure and
track important waste components, and
to apply quality assurance (QA)
programs to waste characterization
activities. These two Conditions state
that EPA must separately approve the
QA programs for other generator sites
(Condition 2) and the waste
characterization system of controls for
other waste streams (Condition 3). The
approval process includes an
opportunity for public comment, and an
inspection or audit of the waste
generator site by EPA. The Agency’s
approvals of waste characterization
systems of controls and QA programs
are conveyed by letter from EPA to DOE.
EPA also made changes to the
compliance criteria in July 2004 (69 FR
42571-42583). These new provisions
provide equivalent or improved
oversight and better prioritization of
technical issues in EPA inspections to
evaluate waste characterization
activities at DOE WIPP waste generator
sites. The new provisions also offer
more direct public input into EPA’s
decisions about what waste can be
disposed of at WIPP. The Agency
continues to conduct independent
inspections to evaluate a site’s waste
characterization capabilities, consistent
with Conditions 2 and 3.

Condition 4 of the certification
applies to passive institutional controls
(PICs). The WIPP Compliance Criteria
require DOE to use both records and
physical markers to warn future
societies about the location and contents
of the disposal system, and thus to deter
inadvertent intrusion into the WIPP
(§194.43). In the CCA, EPA allowed
DOE to delay submission of a final PICs
design. Condition 4 of the certification
requires DOE, prior to the submission of
the final recertification application, to
submit a revised schedule showing that
markers and other measures will be
implemented as soon as possible after
closure of the WIPP. The Department
also must provide additional
documentation showing that it is
feasible to construct markers and place
records in archives as described in the
CCA. After WIPP’s closure, DOE will

not be precluded from implementing
additional PICs beyond those described
in the application. DOE recently
requested a delay for all PICs activities
until approximately ten years prior to
the decommissioning of the WIPP
facility (which is currently anticipated
in 2033). EPA approved the delay
(March 7, 2008; Air Docket A—98-49,
Item II-B2—-67), with the condition that
it was based on current projections and
activities and also revised the schedule
that was proposed originally in
November 2002 (Air Docket A—98—49,
Item II-B3—41). This schedule not only
gave DOE more time to seek out the
most viable PICs options, but also
ensured that testing and research is in
fact being done and reported to EPA on
a regular basis.

The complete record and basis for
EPA’s 1998 certification decision can be
found in Air Docket A-93-02.

B. 2006 Recertification Decision

After the 1998 certification decision,
EPA continued to conduct ongoing
independent technical review and
inspections of all WIPP activities related
to compliance with the EPA’s disposal
regulations. The initial certification
decision identified the starting
(baseline) conditions for WIPP and
established the waste and facility
characteristics necessary to ensure
proper disposal in accordance with the
regulations. At that time, EPA and DOE
understood that future information and
knowledge gained from the actual
operation of WIPP would result in
changes to the best practices and
procedures for the facility. In
recognition of this, section 8(f) of the
amended WIPP LWA requires EPA to
evaluate all changes in conditions or
activities at WIPP every five years to
determine if WIPP continues to comply
with EPA’s disposal regulations for the
facility.

The first recertification process,
which occurred in 2004-2006, included
a review of all of the changes made at
the WIPP facility since the original 1998
EPA certification decision to the
submittal of the initial CRA. The
Agency received DOE’s first CRA on
March 26, 2004. On May 24, 2004, EPA
announced the availability of the CRA-
2004 and EPA'’s intent to evaluate
compliance with the disposal
regulations and compliance criteria in
the Federal Register (69 FR 29646—
29649). At that time, EPA also began
accepting public comments on the
application. Following over a year of
requests for additional information from
DOE, EPA issued its completeness
determination for the CRA-2004 on
September 29, 2005 (70 FR 61107—

61111). “Completeness determinations”
are solely administrative steps and do
not reflect any conclusion regarding
WIPP’s continued compliance with the
disposal regulations.

All completeness determinations are
made using a number of the Agency’s
WIPP-specific guidances; most notably,
the “Compliance Application Guidance”
(CAG; EPA Pub. 402-R-95-014) and
“Guidance to the U.S. Department of
Energy on Preparation for
Recertification of the Waste Isolation
Pilot Plant with 40 CFR parts 191 and
194” (Docket A—98—49, Item II-B3-14;
December 12, 2000). Both guidance
documents include guidelines
regarding: (1) Content of certification/
recertification applications;

(2) documentation and format
requirements; (3) time frame and
evaluation process; and (4) change
reporting and modification. The Agency
developed these guidance documents to
assist DOE with the preparation of any
compliance application for the WIPP.
They are also intended to assist in EPA’s
review of any application for
completeness and to enhance the
readability and accessibility of the
application for EPA and public scrutiny.

Following the September 2005
completeness determination, EPA began
its in-depth technical review on the
CRA-2004 using the entire record
available to the Agency, which is
located in EPA’s official Dockets (FMDS
Docket ID No. EPA-HQ-OAR-2004—
0025 found at http:www.regulations.gov,
and also Air Docket A-98—49). Much of
the CRA-2004 documentation was also
placed on the Agency’s WIPP Web site
(http://www.epa.gov/radiation/wipp/
2004application.html and http://
www.epa.gov/radiation/wipp/
2006recertfication.html).

EPA’s technical review evaluated
compliance of the CRA-2004 with each
section of the WIPP Compliance
Criteria. The Agency focused its review
on areas of change relative to the
original certification decision as
identified by DOE, in order to ensure
that the effects of the changes have been
addressed. EPA also made sure to
address any substantial public
comments received on the application
(e.g., karst, waste inventory) in its
Compliance Application Review
Documents (CARDs) and Technical
Support Documents (TSDs). On March
29, 2006, EPA officially recertified the
WIPP facility for the first time, exactly
six months following the September
2005 completeness determination.
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III. With which regulations must WIPP
comply?

A. Radioactive Waste Disposal
Regulations & Compliance Criteria

WIPP must comply with EPA’s
radioactive waste disposal regulations,
located at subparts B and C of 40 CFR
part 191. These regulations limit the
amount of radioactive material which
may escape from a disposal facility, and
protect individuals and ground water
resources from dangerous levels of
radioactive contamination. In addition,
the Compliance Recertification
Application (CRA) and other
information submitted by DOE must
meet the requirements of the WIPP
Compliance Criteria at 40 CFR part 194.
The WIPP Compliance Criteria
implement and interpret the general
disposal regulations specifically for
WIPP, and clarify the basis on which
EPA’s certification decision is made.

B. Compliance With Other
Environmental Laws and Regulations

The WIPP must also comply with a
number of other environmental and
safety regulations in addition to EPA’s
disposal regulations 7—including, for
example, the Solid Waste Disposal Act
and EPA’s environmental standards for
the management and storage of
radioactive waste. Various regulatory
agencies are responsible for overseeing
the enforcement of these Federal laws.
For example, enforcement of some parts
of the hazardous waste management
regulations has been delegated to the
State of New Mexico. The State is
authorized by EPA to carry out the
State’s Resource Conservation and
Recovery Act (RCRA) programs in lieu
of the equivalent Federal programs. New
Mexico’s Environment Department
(NMED) reviews DOE’s permit
applications for treatment, storage, and
disposal facilities for hazardous waste,
under Subtitle C of RCRA. The State’s
authority for such actions as issuing a
hazardous waste operating permit for
the WIPP is in no way affected by EPA’s
recertification decision. It is the
responsibility of the Secretary of Energy
to report the WIPP’s compliance with all
applicable Federal laws pertaining to
public health and the environment to
EPA and the State of New Mexico.8
Compliance with environmental or
public health regulations other than
EPA’s disposal regulations and WIPP
Compliance Criteria is not addressed by
today’s action.

7 Compliance with these regulations is addressed
in the site’s Biennial Environmental Compliance
Report (BECR).

8 WIPP LWA, sections 7(b)(3) and 9.

IV. What has EPA’s role been at WIPP
since the 1998 certification decision
and 2006 recertification decision?

A. Continuing Compliance

Since EPA’s 1998 certification
decision (and through the initial 2006
recertification decision), the Agency has
been monitoring and evaluating changes
to the activities and conditions at WIPP.
EPA monitors and ensures continuing
compliance with EPA regulations
through a variety of activities,
including: Review and evaluation of
DOE’s annual change reports,
monitoring of the conditions of
compliance, inspections of the WIPP
site, and inspections of waste
characterization operations.

At any time, DOE must report any
planned or unplanned changes in
activities pertaining to the disposal
system that differ significantly from the
most recent compliance application
(§194.4(b)(3)). The Department must
also report any releases of radioactive
material from the disposal system
(§ 194.4(b)(3)(iii), (v)). Finally, EPA may
request additional information from
DOE at any time (§ 194.4(b)(2)). This
information allows EPA to monitor the
performance of the disposal system and
evaluate whether the certification must
be modified, suspended, or revoked to
prevent or quickly reverse any potential
danger to public health and the
environment.

B. Annual Change Reports

Under § 194.4(b) DOE was required to
submit a report of any changes to the
conditions and activities at WIPP within
six months of the 1998 certification
decision and annually thereafter. DOE
met this requirement by submitting the
first change report in November 1998
and annually thereafter.

Since 1998, DOE’s annual change
reports have reflected the progress of
quality assurance and waste
characterization inspections, minor
changes to DOE documents, information
on monitoring activities, and any
additional EPA approvals for changes in
activities and conditions. All
correspondence and approvals regarding
the annual change reports can be found
in Air Docket A—98—49, Categories II-B2
and II-B3.

C. Monitoring the Conditions of
Compliance

As discussed previously, Condition 1
of the WIPP certification requires DOE
to implement the Option D panel
closure system at WIPP, with Salado
mass concrete used in place of fresh
water concrete. Since the 1998
certification decision, DOE has

indicated that it would like to change
the design of the Option D panel closure
system selected by EPA (Air Docket
A-98-49, Item II-B3—-19). EPA chose to
defer review of a new panel closure
design until after issuing the first
recertification decision (Air Docket
A-98-49, Item II-B3—42). In November
2002, DOE requested permission to
install only the explosion isolation
portion of the Option D panel closure
design until EPA and NMED can render
their respective final decisions on DOE’s
request to approve a new design for the
WIPP panel closure system. In
December 2002, EPA approved DOE’s
request to install only the explosion
wall and to extend the panel closure
schedule until a new design is approved
(Air Docket A—98—-49, Item [I-B3—44). In
a January 11, 2007 letter (DOE 2007b),
DOE requested panel closures be
delayed until a new design could be
approved. EPA approved this request in
a February 22, 2007 letter (EPA 2007a),
and expects DOE to re-submit a new
panel closure design after the CRA-2009
recertification decision. Since 1998, the
Agency has conducted numerous audits
and inspections at waste generator sites
in order to implement Conditions 2 and
3 of the compliance certification.
Notices announcing EPA inspections or
audits to evaluate implementation of
QA and waste characterization (WC)
requirements at waste generator
facilities were published in the Federal
Register and also periodically
announced on the Agency’s WIPP Web
site (http://www.epa.gov/radiation/
wipp) and WIPP-NEWS e-mail listserv.
The public has had the opportunity to
submit written comments on waste
characterization activities and QA
program plans submitted by DOE in the
past, and based on the revised WIPP
Compliance Criteria, are now able to
submit comments on EPA’s proposed
waste characterization approvals (See 69
FR 42571-42583). As noted above,
EPA’s decisions on whether to approve
waste generator QA program plans and
waste characterization systems of
controls—and thus, to allow shipment
of specific waste streams for disposal at
WIPP—are conveyed by a letter from
EPA to DOE. The procedures for EPA’s
approval are incorporated in the
amended WIPP Compliance Criteria in
§194.8.

Since 1998, EPA has audited and
approved the QA programs at Carlsbad
Field Office (CBFO), Washington TRU
Solutions (WTS), Sandia National
Laboratory (SNL), and at 11 other DOE
organizations. Following the initial
approval of a QA program, EPA
conducts follow-up audits to ensure
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continued compliance with EPA’s QA
requirements. EPA’s main focus for QA
programs has been the demonstration of
operational independence, qualification,
and authority of the QA program at each
location.

EPA has approved waste
characterization (WC) activities at
multiple waste generator sites since
1998, including Idaho National
Laboratory, Hanford, Rocky Flats
Environmental Technology Site,
Savannah River Site, Nevada Test Site,
Argonne National Laboratory-East, and
General Electric Vallecitos Nuclear
Center. In the interim since the 2004
CRA, remote-handled waste streams
were approved for shipment and
emplaced at WIPP for the first time. EPA
inspects waste generator sites to ensure
that waste is being characterized and
tracked according to EPA requirements.
EPA’s WC inspections focus on the
personnel, procedures and equipment
involved in WC. A record of EPA’s WC
and QA correspondences and approvals
can be found in Air Docket A—98-49,
Categories II-A1 and II-A4.

EPA will evaluate DOE’s compliance
with Condition 4 of the certification
when DOE submits a revised schedule
and additional documentation regarding
the implementation of PICs. This
documentation must be provided to
EPA no later than the final
recertification application. Once
received, the information will be placed
in EPA’s public dockets, and the Agency
will evaluate the adequacy of the
documentation. During the operational
period when waste is being emplaced in
WIPP (and before the site has been
sealed and decommissioned), EPA will
verify that specific actions identified by
DOE in the CCA, CRA, and
supplementary information (and in any
additional documentation submitted in
accordance with Condition 4) are being
taken to test and implement passive
institutional controls.

D. Inspections

The WIPP Compliance Criteria
provide EPA the authority to conduct
inspections of activities at the WIPP and
at all off-site facilities which provide
information included in certification
applications (§ 194.21). Since 1998, the
Agency has conducted periodic
inspections to verify the adequacy of
information relevant to certification
applications. EPA has conducted annual
inspections at the WIPP site to review
and ensure that the monitoring program
meets the requirements of § 194.42. EPA
has also inspected the emplacement and
tracking of waste in the repository. The
Agency’s inspection reports can be

found in Air Docket A—98—49,
Categories II-A1 and II-A4.

V. What is EPA’s 2010 recertification
decision?

EPA recertifies that DOE’s WIPP
continues to comply with the
requirements of subparts B and C of 40
CFR part 191. The following
information describes EPA’s
determination of compliance with each
of the WIPP Compliance Criteria
specified by 40 CFR part 194.

The recertification process will not be
used to approve any new significant
changes proposed by DOE; any such
proposals will be addressed separately
by EPA. Recertification will ensure that
WIPP is operated using the most
accurate and up-to-date information
available and provides documentation
requiring DOE to operate to these
standards.

A. What information did the Agency
examine to make its final decision?

40 CFR part 194 sets out those
elements which the Agency requires to
be in any complete compliance
application. In general, compliance
applications must include information
relevant to demonstrating compliance
with each of the individual sections of
40 CFR part 194 to determine if the
WIPP will comply with the Agency’s
radioactive waste disposal regulations at
40 CFR part 191, subparts B and C. The
Agency published the “Compliance
Application Guidance for the Waste
Isolation Pilot Plant: A Companion
Guide to 40 CFR Part 194” (CAG) which
provided detailed guidance on the
submission of a complete compliance
application (EPA Pub. No. 402-R-95—
014, Air Docket A-93-02, Item II-B2—
29).10

To make its decision, EPA evaluated
basic information about the WIPP site
and disposal system design, as well as
information which addressed all the
provisions of the compliance criteria. As
required by § 194.15(a), DOE’s CRA—
2009 updated the previous compliance
application (CRA-2004) with sufficient
information for the Agency to determine
whether or not WIPP continues to be in
compliance with the disposal
regulations.

As mentioned previously, the first
step in recertification is termed the
“completeness determination.”
“Completeness” is a key administrative

10 Section 194.11 provides that EPA’s certification
evaluation would not begin until EPA notified DOE
of its receipt of a “complete” compliance
application. This ensures that the full six-month
period for EPA’s review, as provided by the WIPP
LWA, shall be devoted to substantive, meaningful
review of the application (61 FR 5226).

step that EPA uses to determine that any
recertification application addresses all
the required regulatory elements and
provides sufficient information for EPA
to conduct a full, technical review.
Following receipt of DOE’s second CRA
on March 24, 2009, EPA began to
identify areas of the application where
additional information was needed. A
June 16, 2009 Federal Register notice
announced availability of the CRA-2009
and opened the official public comment
period. Over the course of the following
12 months, the Agency submitted five
official letters (May 21, 2009; July 16,
2009; October 19, 2009; January 25,
2010; and February 22, 2010) to DOE
requesting additional information
regarding the CRA. The Department
responded with a series of ten letters
(August 24, 2009; September 30, 2009;
November 25, 2009; January 12, 2010;
February 22, 2010; March 31, 2010;
April 12, 2010; April 19, 2010; May 26,
2010; and June 24, 2010) submitting all
of the requested supplemental
information to EPA. On June 29, 2010,
EPA announced that DOE’s
recertification application was complete
(75 FR 41421-41424).

EPA also relied on materials prepared
by the Agency or submitted by DOE in
response to EPA requests for specific
additional information necessary to
address technical sufficiency concerns.
For example, EPA directed DOE to
conduct a revised performance
assessment—referred to as the
performance assessment baseline
calculation (PABC)—to address
technical issues. Though recertification
is not an official rulemaking, the Agency
also considered public comments
related to recertification, concerning
both completeness and technical issues.

In summary, EPA’s recertification
decision is based on the entire record
available to the Agency, which is
located in its official dockets (FMDS
Docket ID No. EPA-HQ-OAR-2009—
0330, and Air Docket A—98—49). The
record consists of the complete CRA,
supplementary information submitted
by DOE in response to EPA requests for
additional information, technical
reports generated by EPA, EPA audit
and inspection reports, and public
comments submitted on EPA’s proposed
recertification decision during the
public comment period. All pertinent
CRA-2009 correspondence was placed
in our dockets (FDMS Docket No. OAR—
2009-0330) and on our WIPP Web site
(http://www.epa.gov/radiation/wipp/
2009application.html).

EPA'’s technical review evaluated
compliance of the CRA with each
section of the WIPP Compliance
Criteria. The Agency focused its review
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on areas of change relative to the initial
recertification decision as identified by
DOE, in order to ensure that the effects
of the changes have been addressed. As
with its original recertification decision,
EPA’s evaluation of DOE’s
demonstration of continuing
compliance with the disposal
regulations is based on the principle of
reasonable expectation. 40 CFR
191.13(b) states, “proof of the future
performance of a disposal system is not
to be had in the ordinary sense of the
word in situations that deal with much
shorter time frames. Instead, what is
required is a reasonable expectation, on
the basis of the record before the
implementing agency, that compliance
with §191.13(a) will be achieved.” As
discussed in 40 CFR part 191, and
applied to the 1998 certification
decision and 2006 recertification
decision, reasonable expectation is used
because of the long time period
involved and the nature of the events
and processes at radioactive waste
disposal facilities. There are inevitable
and substantial uncertainties in
projecting disposal system performance
over long time periods. EPA applies
reasonable expectation to the evaluation
of both quantitative (i.e., performance
assessment) and qualitative (i.e.,
assurance requirements) aspects of any
compliance application.

The Agency produced a suite of
documents during its technical review.
EPA’s Compliance Application Review
Documents (CARDs) correspond in
number to the sections of 40 CFR part
194 that they respectively address. Each
CARD enumerates all changes made by
DOE impacting a particular section of
the rule, and EPA’s process and
conclusions. CARDs are found at Docket
A—-98-49, Category V-B. Technical
Support Documents (TSDs) were
prepared to address specific topics in
greater detail, and are found in Docket
A—-98-49, Category II-B1. Together, the
CARDs and TSDs thoroughly document
EPA’s review of DOE’s compliance
recertification application and the
technical rationale for the Agency’s
decisions.

B. Content of the Compliance
Recertification Application (§§ 194.14
and 194.15)

According to § 194.14, any
compliance application must include, at
a minimum, basic information about the
WIPP site and disposal system design.
This section focuses on the geology,
hydrology, hydrogeology, and
geochemistry of the WIPP disposal
system. A compliance application must
also include information on WIPP
materials of construction, standards

applied to design and construction,
background radiation in air, soil, and
water, as well as past and current
climatological and meteorological
conditions. Section 194.15 states that
recertification applications shall update
this information to provide sufficient
information for EPA to determine
whether or not WIPP continues to be in
compliance with the disposal
regulations.

In Section 15 of the 2009 CRA, DOE
identified changes to the disposal
system between the 2004 CRA and 2009
CRA, including changes that were
approved by EPA and changes to
technical information relevant to
§§194.14 and 194.15. Noteworthy
changes discussed in the 2009 CRA
include enhanced monitoring leading to
an updated understanding of Culebra
transmissivity and new transmissivity
field calculations. Although EPA
considers these updates important to the
current understanding of the disposal
system, EPA determined that the
changes, both individually and
collectively, do not have a significant
impact on the performance of the
disposal system. Today’s notice
summarizes the most important of these
changes.

Culebra Dolomite: The Culebra
Dolomite is considered the primary
pathway for long-term radionuclide
transport in ground water. As part of the
required monitoring program, DOE
monitors water levels in the Culebra. At
the time of the 2004 CRA, observed
fluctuations and a general increase in
the water levels of Culebra monitoring
wells was poorly understood and
attributed to human influences, such as
potash mining and petroleum
production. These water levels establish
the hydraulic gradient across the site,
which in turn influences radionuclide
travel times for the purposes of
performance assessment. DOE uses the
Culebra hydrologic data in combination
with geologic information and modeling
software to develop transmissivity fields
for performance assessment (PA)
modeling. The approach DOE used in
the 2004 CRA was considered adequate
by EPA, but lacked strong prediction
power for transmissivity at specific
points. [See EPA 2004 Performance
Assessment Baseline Calculation
(PABC) Technical Support Document
(TSD) (Air Docket A—98—49, Item II-B1—
16).]

Since the 2004 CRA, DOE conducted
a Culebra well optimization program to
determine where new water monitoring
wells were needed most and which old
wells could be plugged and abandoned.
Additionally, DOE added well
instrumentation that produces virtually

continuous data, offering a more
complete record of the changes in water
pressure than manual monthly
measurements previously provided. The
new monitoring data allowed DOE to
develop transmissivity fields that are
geologically based, consistent with
observed groundwater heads, consistent
with groundwater responses in Culebra
pump tests, and consistent with water
chemistry. Furthermore, Culebra water-
level changes previously considered
unpredictable and anthropogenic in
origin can now be demonstrated to be
responses to rainfall in Nash Draw,
while others can be conclusively linked
to well drilling activities. This
understanding facilitated the
development of the revised Culebra
Hydrology Conceptual Model, which
was peer reviewed in 2008. A detailed
discussion of these changes is found in
2009 CRA CARD 15. In conclusion, EPA
finds that DOE has adequately
characterized and assessed the site
characteristics for the purposes of the
PA and has demonstrated continued
compliance with §§194.14 and 194.15.

In addition to technical changes
identified by DOE and EPA, the Agency
received comments regarding the
geology surrounding the WIPP site. As
during the 2004 CRA, some stakeholders
commented that karst features are
prevalent in the vicinity of WIPP. Karst
is a type of topography in which there
are numerous sinkholes and large voids,
such as caves. Karst is caused when
rainwater reacts with carbon dioxide
from the air, forms carbonic acid, and
seeps through the soil into the
subsurface to dissolve soluble rocks
such as limestone and evaporites. If
substantial karst features were present at
WIPP, they could increase the speed at
which releases of radionuclides travel
away from the repository through the
subsurface to the accessible
environment.

In the 1998 certification decision,
EPA reviewed existing information and
concluded that, although it is possible
that dissolution has occurred in the
vicinity of the WIPP site sometime in
the past (e.g., Nash Draw was formed
~500,000 years ago), dissolution is not
an ongoing, pervasive process at the
WIPP site. Therefore, karst feature
development would not impact the
containment capabilities of the WIPP for
at least the 10,000-year regulatory
period (Air Docket A—93-02, Item III-B—
2, CCA CARD 14).

Following the 1998 certification
decision, several groups challenged
EPA’s decision in the United States
Court of Appeals for the District of
Columbia Circuit (No. 98-1322),
including EPA’s conclusions regarding
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karst at the WIPP site. On June 28, 1999,
the U.S. Court of Appeals upheld all
aspects of EPA’s 1998 certification
decision, including EPA’s conclusion
that karst is not a feature that will
impact the containment capabilities of
the WIPP.

During the 2004 CRA, some
stakeholders continued to assert that the
geologic characterization of the
subsurface surrounding the WIPP
repository does not adequately identify
the presence of karst. As a result of
these concerns, EPA conducted a
thorough review of the geologic and
hydrologic information related to karst.
EPA made a site visit to re-examine the
evidence of karst around the WIPP site,
prepared a technical support document
(TSD) that discusses EPA’s in-depth
review of the karst issue for
recertification (Air Docket A—98—49,
Item II-B1-15), and requested that DOE/
SNL conduct a separate analysis of the
potential for karst and address issues
raised by stakeholders. These efforts
reaffirmed the previous conclusion that
pervasive karst processes have been
active outside the WIPP site, but not at
WIPP.

Again during the 2009 CRA, some
stakeholders argued that major karst
features are present at WIPP, based on
a report by Dr. Richard Phillips (2009 9)
which purported to correlate
fluctuations of the water levels of
monitoring wells with rainfall events in
order to prove that rainwater reached
the Culebra Dolomite through karst.
EPA analyzed the Phillips report and
directed SNL to respond to challenges to
the conceptual model. The Phillips
report failed to support hydrologic
arguments for the presence of karst, or
to acknowledge analyses by SNL which
integrate pressure changes due to
rainfall into a robust, peer-reviewed
conceptual model. The Agency finds
that the data continue to support the
conclusion made during the CCA that
karst will not impact the WIPP site over
the regulatory timeframe. The 2008 peer
review of the revised Culebra Hydrology
Conceptual Model came to a similar
conclusion. Additional information on
this topic is found in EPA’s 2009 CRA
Compliance Application Review
Document (CARD) 15.

C. Performance Assessment: Modeling
and Containment Requirements
(§§194.14, 194.15, 194.23, 194.31
Through 194.34)

The disposal regulations at 40 CFR
part 191 include requirements for

9“PROOF OF RAPID RAINWATER RECHARGE
AT THE WIPP SITE”; Richard Hayes Phillips, PhD;
March 25, 2009.

containment of radionuclides. The
containment requirements at 40 CFR
191.13 specify that releases of
radionuclides to the accessible
environment must be unlikely to exceed
specific limits for 10,000 years after
disposal. At WIPP, the specific release
limits are based on the amount of waste
in the repository at the time of closure
(§194.31). Assessment of the likelihood
that WIPP will meet these release limits
is conducted through the use of a
process known as performance
assessment, or PA.

The WIPP PA process culminates in a
series of computer simulations that
attempts to describe the physical
attributes of the disposal system (site
characteristics, waste forms and
quantities, engineered features) in a
manner that captures the behaviors and
interactions among its various
components. The computer simulations
require the use of conceptual models
that represent physical attributes of the
repository based on features, events, and
processes that may impact the disposal
system. The conceptual models are then
expressed as mathematical
relationships, which are solved with
iterative numerical models, which are
then translated into computer codes.

(§ 194.23) The results of the simulations
are intended to show estimated releases
of radioactive materials from the
disposal system to the accessible
environment over the 10,000-year
regulatory time frame.

The PA process must consider both
natural and man-made processes and
events which have an effect on the
disposal system (§§ 194.32 and 194.33).
The PA must consider all reasonably
probable release mechanisms from the
disposal system and must be structured
and conducted in a way that
demonstrates an adequate
understanding of the physical
conditions in the disposal system. The
PA must evaluate potential releases
from both human-initiated activities
(e.g., via drilling intrusions) and natural
processes (e.g., dissolution) that may
occur independently of human
activities. DOE must justify the
omission of events and processes that
could occur but are not included in the
final PA calculations.

The results of the PA are used to
demonstrate compliance with the
containment requirements in 40 CFR
191.13. The containment requirements
are expressed in terms of “normalized
releases.” The results of the PA are
assembled into complementary
cumulative distribution functions
(CCDFs) which indicate the probability
of exceeding various levels of
normalized releases. (§ 194.34)

To demonstrate continued
compliance with the disposal
regulations, DOE submitted a new PA as
part of the 2009 CRA. EPA monitored
and reviewed changes to the PA since
the PABC—-04, summarized below.

DOE performed two conceptual model
peer reviews between the submission of
the 2004 CRA and the 2009 CRA: The
WIPP Revised Disturbed Rock Zone and
Cuttings and Cavings Submodels Peer
Review, and the Culebra Hydrogeology
Conceptual Model Peer Review. These
revisions did not result in significant
changes to the 2009 CRA PA. DOE again
updated its analysis of features, events
and processes (FEPs) that could impact
WIPP. As in the 2004 CRA, this update
of FEPs did not result in any changes to
the scenarios used in the CRA PA. Since
the 2004 PABC, DOE updated a number
of parameters, including duration of a
direct brine release, cellulosics, plastics,
and rubber (CPR) degradation rates,
BRAGFLO (computer code) flow
chemistry implementation, capillary
pressure and related permeability, and
the drilling rate and borehole plugging
patterns. DOE also corrected minor
parameter errors. For more information,
refer to 2009 CRA CARDs 23 and 24.

EPA examined the recent inventory
updates and changes, mainly the
Annual Transuranic Waste Inventory
Report (ATWIR) 2007 and the ATWIR
2008, and determined that a new
performance assessment needed to be
conducted in order to include updated
inventory information, such as an
increase in chemical components (see
2009 CRA CARD 24, Table 24-2,
produced from PAIR 2008 Table 5-7). In
its first completeness letter (dated May
21, 2009, items 1-G-3 and 1-23-1 [EPA
2009al), EPA directed DOE to perform
updated PA calculations using the
updated inventory. In response to EPA’s
direction, DOE produced the 2009
Performance Assessment Baseline
Calculations (PABC-09). The Agency’s
review of the PABC—-09 found that DOE
made all the changes required by EPA,
and that the PABC demonstrates
compliance with the containment
requirements specified in 40 CFR part
191. The results of the PABC-09 are
discussed below. Additional detail on
the Agency’s review of the PABC-09
may be found in CARDs 23, 24, 31-34,
and specifically in the PABC-09 TSD
(Docket A—98—49, Category II-B1).

The 2009 CRA PA and PABC-09
included calculations of the same
scenarios as the original CCA PA: (1)
The undisturbed scenario, where the
repository is not impacted by human
activities, and three drilling scenarios,
(2) the E1 Scenario, where one or more
boreholes penetrate a Castile brine
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reservoir and also intersect a repository
waste panel, (3) the E2 Scenario, where
one or more boreholes intersect a
repository waste panel but not a brine
reservoir, and (4) the E1E2 Scenario,
where there are multiple penetrations of
waste panels by boreholes of the E1 or
E2 type, at many possible combinations
of intrusions times, locations, and E1 or
E2 drilling events.

The 2009 Culebra modeling predicted
shorter travel time for a particle to travel
through the Culebra to the WIPP site
boundary than did the 2004 PABC.
Three main changes contributed to these
changes in flow time: The Bureau of
Land Management (BLM) redefined the
definition of minable potash in 2009, in
particular within the WIPP site near the
waste disposal panels; matrix
distribution coefficients (Kgs) decreased
several orders of magnitude for most
radionuclides when the increase in the
organic ligand inventory was included;
and well SNL—-14 confirmed the
existence of the high-transmissivity
zone in the southeastern portion of the
WIPP site. This zone allows water to
flow faster toward the Land Withdrawal
Boundary than in PABC-04
calculations. The travel time is closer to
that predicted in the original
compliance certification, and releases
remain within the limits established by
40 CFR part 191. EPA considers the
PABC to be a conservative and current
representation of the knowledge of the
WIPP and how it will interact with the
surrounding environment. EPA finds
that DOE is in continued compliance
with the requirements of 40 CFR 194.23
and 194.31 through 194.34. DOE
calculated the release limits properly
(§194.31), adequately defined the scope
of the PA (§194.32), included drilling
scenarios as in the original CCA
(§194.33), and calculated and presented
the results of the 2009 CRA PA and
PABC-09 properly (§ 194.34). Details on
the PABC-09 may be found in EPA’s
PABC-09 TSD (Docket A—98—49,
Category II-B1).

EPA received public comments
related to the 2009 CRA performance
assessment. Commenters questioned
whether the PA encompassed the results
of specific experiments related to
plutonium nanocolloids that enhanced
groundwater transport capabilities. The
Agency asked DOE to respond, and in
a letter dated September 1, 2010, DOE
indicated that although the formation of
these colloids has been demonstrated to
be unlikely in the chemical conditions
expected at WIPP, the PA conservatively
takes into consideration the formation
and transport of intrinsic colloids. For
more information, refer to 2009 CRA
CARD 24.

D. General Requirements

1. Approval Process for Waste Shipment
From Waste Generator Sites for Disposal
at WIPP (§194.8)

EPA codified the requirements of
§194.8 at the time of the 1998
certification decision. Under these
requirements, EPA evaluates site
specific waste characterization and QA
plans to determine that DOE can
adequately characterize and track waste
for disposal at WIPP. Since 1998, EPA
has conducted numerous inspections
and approvals pursuant to § 194.8.

EPA previously issued an approval of
DOE’s general framework for
characterizing remote-handled (RH)
waste in March 2004. This approval
required DOE to provide site-specific
RH waste characterization plans and
characterization procedures for EPA
approval prior to implementing them for
characterizing and disposing of RH
waste at WIPP. Specific RH waste
streams were approved and emplaced at
WIPP for the first time during this
recertification period.

For more information on activities
related to § 194.8, please refer to 2009
CRA CARD 8.

2. Inspections (§ 194.21)

Section 194.21 provides EPA with the
right to inspect all activities at WIPP
and all activities located off-site which
provide information in any compliance
application. EPA did not exercise its
authority under this section prior to the
1998 certification decision.

Since 1998, EPA has inspected WIPP
site activities, waste generator sites,
monitoring programs, and other
activities. For all inspections, DOE
provided EPA with access to facilities
and records, and supported our
inspection activities. Information on
EPA’s 194.21 inspection activities can
be found in 2009 CRA CARD 21.

3. Quality Assurance (§ 194.22)

Section 194.22 establishes quality
assurance (QA) requirements for WIPP.
QA is a process for enhancing the
reliability of technical data and analyses
underlying compliance applications.
Section 194.22 requires DOE to
demonstrate that a Nuclear Quality
Assurance (NQA) program has been
established and executed/implemented
for items and activities that are
important to the long-term isolation of
transuranic waste.

EPA determined that the 2009 CRA
provides adequate information to
demonstrate the establishment of each
of the applicable elements of the NQA
standards. EPA has also verified the
continued proper implementation of the

NQA Program through periodic audits
conducted in accordance with
§194.22(e).

EPA’s determination of compliance
with §194.22 can be found in 2009 CRA
CARD 22.

4. Waste Characterization (§ 194.24)

Section 194.24, waste
characterization, generally requires DOE
to identify, quantify, and track the
chemical, radiological and physical
components of the waste destined for
disposal at WIPP. Since the 2004 CRA,
DOE has collected data from generator
sites and compiled the waste inventory
on an annual basis. DOE’s 2008 Annual
Tranuranic Waste Inventory Report
(ATWIR 2008) reflected the disposal
intentions of the waste generator sites as
of December 31, 2007. DOE classified
the wastes as emplaced, stored or
projected (to-be-generated). DOE used
data from the WIPP Waste Information
System (WWIS) to identify the
characteristics of the waste that has
been emplaced at WIPP. The projected
wastes were categorized similarly to
existing waste (e.g., heterogeneous
debris, filter material, soil).

DOE’s 2009 CRA recertification
inventory was initially the same
inventory used for the PABC—-04. During
its evaluation of the completeness of the
CRA, however, EPA identified changes
in the waste inventory that were
potentially impactful to PA. As
previously mentioned, EPA directed
DOE to perform the 2009 PABC using
the updated inventory in the Annual
Transuranic Waste Inventory Report-
2008. DOE generally kept the same
categories of waste for the 2009 PABC.
The major changes were changes to
waste volumes and radioactive content
since the 2004 CRA. Of particular
concern to the Agency was an increase
in the volume of organic ligands in the
ATWIR-2008 inventory, which bind
radionuclides, enhancing their
solubility and transport. The
radioactivity of the waste was estimated
to decrease since the 2004 CRA,
principally because of the removal of
Hanford tank waste from the
performance assessment inventory (EPA
2010{f). Subsequent to the submission of
the 2009 CRA, DOE altered the preferred
alternatives in its Hanford tank waste
environmental impact statement,
indicating that these tank wastes would
be managed as High-Level Waste (HLW)
[74 FR 67189 (2009-12-18)]. This
change decreased the volume of both
contact-handled and remote-handled
waste in the inventory.

EPA reviewed the CRA and
supplemental information provided by
DOE to determine whether they
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provided a sufficiently complete
description of the chemical, radiological
and physical composition of the
emplaced, stored and projected wastes
proposed for disposal in WIPP. The
Agency also reviewed DOE’s description
of the approximate quantities of waste
components (for both existing and
projected wastes). EPA considered
whether DOE’s waste descriptions were
of sufficient detail to enable EPA to
conclude that DOE did not overlook any
component that is present in TRU waste
and has significant potential to
influence releases of radionuclides. The
2009 CRA did not identify any
significant changes to DOE’s waste
characterization program in terms of
measurement techniques, or
quantification and tracking of waste
components.

Since the 1998 certification decision,
EPA has conducted numerous
inspections and approvals of generator
site waste characterization programs to
ensure compliance with §§194.22,
194.24, and 194.8. For a summary of
EPA’s waste characterization approvals,
please refer to 2009 CRA CARD 8.

As in previous certifications,
stakeholders again commented that
high-level waste, commercial waste, and
spent nuclear fuel must not be allowed
at WIPP. Commenters also objected to
the inclusion in the potential inventory
of wastes which currently lack a TRU or
defense determination. EPA reiterates
that it will not allow wastes prohibited
by the Land Withdrawal Act to be
shipped to WIPP. All wastes must meet
the WIPP waste acceptance criteria and
all requirements of EPA’s waste
characterization program, and EPA must
officially notify DOE before the
Department is allowed to ship waste to
WIPP. Inclusion in the performance
assessment does not imply EPA’s
approval of such waste for disposal at
WIPP.

Commenters also objected to wastes
being shipped to WIPP that have not
been explicitly included in a compliant
performance assessment. Inventory, for
the purposes of PA, represents a set of
bounding conditions. Any waste which
represents a deviation from the expected
waste parameters will not be approved
until it can be demonstrated not to
negatively impact PA results (e.g.
supercompacted waste).

Finally, commenters objected to the
fact that the Comprehensive Inventory
Database (CID) is not a public
document, and that the legal process
through which defense and TRU
determinations are made is not
adequately transparent. The Department
provided stakeholders with additional
inventory information. The Agency will

continue to work with DOE to meet
stakeholders’ requests for information,
and to engage the public early in
inventory decisions.

For more information on EPA’s
determination of compliance with
§194.24, please refer to CRA CARD 24.

5. Future State Assumptions (§ 194.25)

Section 194.25 stipulates that
performance assessments and
compliance assessments “shall assume
that characteristics of the future remain
what they are at the time the
compliance application is prepared,
provided that such characteristics are
not related to hydrogeologic, geologic or
climatic conditions.” Section 194.25
also requires DOE to provide
documentation of the effects of potential
changes of hydrogeologic, geological,
and climatic conditions on the disposal
system over the regulatory time frame.
Section 194.25 focuses the PA and
compliance assessments on the more
predictable significant features of
disposal system performance, instead of
allowing unbounded speculation on all
developments over the 10,000-year
regulatory time frame.

EPA concludes that DOE adequately
addressed the impacts of potential
hydrogeologic, geologic and climate
changes to the disposal system. The
2009 CRA includes all relevant elements
of the performance assessment and
compliance assessments and is
consistent with the requirements of
§194.25. For more information
regarding EPA’s evaluation of
compliance with this section, see 2009
CRA CARDs 25 and 32, and the
corresponding TSD for FEPs (Docket A—
98—49, Category II-B1).

6. Expert Judgment (§ 194.26)

The requirements of § 194.26 apply to
expert judgment elicitation, which is a
process for obtaining data directly from
experts in response to a technical
problem. Expert judgment may be used
to support a compliance application,
provided that it does not substitute for
information that could reasonably be
obtained through data collection or
experimentation. EPA prohibits expert
judgment from being used in place of
experimental data, unless DOE can
justify why the necessary experiments
cannot be conducted. As in 2004, the
2009 CRA did not identify any expert
judgment activities that were conducted
since the 1998 certification decision.
Therefore, EPA determines that DOE
remains in compliance with the
requirements of § 194.26. (For more
information regarding EPA’s evaluation
of compliance with § 194.26, see CRA
CARD 26.)

7. Peer Review (§194.27)

Section 194.27 of the WIPP
Compliance Criteria requires DOE to
conduct peer review evaluations related
to conceptual models, waste
characterization analyses, and a
comparative study of engineered
barriers. A peer review involves an
independent group of experts who are
convened to determine whether
technical work was performed
appropriately and in keeping with the
intended purpose. The required peer
reviews for WIPP must be performed in
accordance with the Nuclear Regulatory
Commission’s NUREG-1297, “Peer
Review for High-Level Nuclear Waste
Repositories,” which establishes
guidelines for the conduct of a peer
review exercise. DOE performed two
conceptual model peer reviews between
the submission of the 2004 CRA and the
2009 CRA: The WIPP Revised Disturbed
Rock Zone and Cuttings and Cavings
Submodels Peer Review, and the
Culebra Hydrogeology Conceptual
Model Peer Review. Additional peer
reviews of waste characterization
analyses included the Los Alamos
National Laboratory (LANL) Sealed
Sources Peer Review, and the LANL
Remote-Handled TRU Waste Visual
Examination Data Verification Peer
Review. EPA’s review, both at the time
of the peer reviews and during
recertification, verified that the process
DOE used to perform these peer reviews
was compatible with NUREG-1297
requirements. Therefore, EPA
determines that DOE remains in
compliance with the requirements of
§194.27. For more information
regarding EPA’s evaluation of
compliance with § 194.27, see 2009 CRA
CARD 27.

E. Assurance Requirements (§§ 194.41—
194.46)

The assurance requirements were
included in the disposal regulations to
compensate in a qualitative manner for
the inherent uncertainties in projecting
the behavior of natural and engineered
components of the repository for many
thousands of years (50 FR 38072). The
assurance requirements included in the
WIPP Compliance Criteria are active
institutional controls (§ 194.41),
monitoring (§ 194.42), passive
institutional controls (§ 194.43),
engineered barriers (§ 194.44), presence
of resources (§ 194.45), and removal of
waste (§ 194.46).

As in the 2004 CRA, the 2009 CRA
did not reflect any significant changes to
demonstrating compliance with the
assurance requirements. DOE
appropriately updated the information
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for the assurance requirements in
Sections 41 through 46 of the 2009 CRA,
and accurately reflected EPA decisions
made since the 2006 certification
decision, such as reducing the safety
factor for the magnesium oxide
engineered barrier from 1.67 to 1.2
(§194.44). EPA’s specific evaluation of
compliance with the assurance
requirements can be found in CRA
CARDs 41-46.

F. Individual and Groundwater
Protection Requirements (§§ 194.51
Through 194.55)

Sections 194.51 through 194.55 of the
compliance criteria implement the
individual protection requirements of
40 CFR 191.15 and the groundwater
protection requirements of subpart C of
40 CFR part 191 at WIPP. Assessment of
the likelihood that the WIPP will meet
the individual dose limits and
radionuclide concentration limits for
groundwater is conducted through a
process known as compliance
assessment. Compliance assessment
uses methods similar to those of the PA
(for the containment requirements) but
is required to address only undisturbed
performance of the disposal system.
That is, compliance assessment does not
include human intrusion scenarios (i.e.,
drilling or mining for resources).
Compliance assessment can be
considered a “subset” of performance
assessment, since it considers only
natural (undisturbed) conditions and
past or near-future human activities
(such as existing boreholes), but does
not include the long-term future human
activities that are addressed in the PA.

Sections 194.51 through 194.55
describe specific requirements for
compliance with 40 CFR part 191
requirements at WIPP. Section 194.51
states that the protected individual must
be positioned at the location where they
are expected to receive the highest dose
from any radioactive release. All
potential exposure pathways are to be
considered and compliance assessments
(CAs) must assume that individuals
consume two liters of water per day
according to 40 CFR 194.52. 40 CFR
194.53 requires that all underground
sources of drinking water be considered
and that connections to surface water be
factored into any CA. In 40 CFR 194.54
potential processes and events are to be
considered and selected in any CA and
that existing boreholes or other drilling
activities be considered. 40 CFR 194.55
also requires that the impact of
uncertainty on any CA analysis and that
committed effective dose to individuals
be calculated. Radionuclide
concentrations in underground sources
of drinking water (USDWs) and dose

equivalent received from USDWs must
also be calculated.

In the 2009 CRA, DOE reevaluated
each of the individual and groundwater
requirements. DOE again updated
parameters related to the individual and
groundwater requirements for the
undisturbed scenario: For example,
water use changed from 282 gallons per
person per day in the CCA to 305 in the
2004 CRA, and 273 in the 2009 CRA. By
updating this information for the
compliance assessment and reviewing
data from water wells that have been
drilled since the 2004 CRA, DOE
confirmed its original water source
assumptions (2009 CRA Appendix IDP).
DOE did not conduct new detailed
bounding dose calculations for the 2009
CRA because the releases predicted by
the 2009 CRA performance assessment
for the undisturbed scenario were an
order of magnitude lower than those
used in the original CCA (Appendix
IGP). EPA reviewed DOE’s 2009 CRA
approach to compliance with 40 CFR
194.51 to 40 CFR 194.55. EPA verified
that DOE’s approach to addressing the
individual and groundwater
requirements was the same as the
original CCA (CRA CARDs 51/52, 53,
54, 55 for details), that the 2009 CRA PA
results are lower than the original CCA
and that the recalculation of doses was
not necessary (2009 CRA Appendix
IGP). Because DOE was required to
correct, update, and rerun the 2009 CRA
PA, called the PABC-09, EPA
reevaluated the impact of these new
results on compliance with 40 CFR
194.51 to 40 CFR 194.55, and found
DOE showed continued compliance
with this requirement, documented in
the 2009 PABC summary report
(Clayton et al. 2009, page 21).10 Thus,
the CCA bounding calculations do not
need to be redone. EPA finds DOE in
continued compliance with 40 CFR
194.51-194.55 requirements.

VI. How has the public been involved
in EPA’s WIPP recertification activities?

A. Public Information

Since the 1998 certification decision,
EPA has kept the public informed of our
continuing compliance activities at
WIPP and our preparations for
recertification. EPA’s main focus has
been on distributing information via the
EPA Web site, and e-mail messages via
its WIPP-NEWS listserv.

Throughout the recertification
process, the Agency posted any
pertinent new information and/or
updates on its WIPP Web site (http://

10“Summary Report of the CRA-2009
Performance Assessment Baseline Calculation”;
Sandia National Laboratories; February 11, 2010.

www.epa.gov/radiation/wipp). Many of
our recertification documents (including
DOE-submitted recertification materials,
correspondence, Federal Register
notices, outreach materials, hearings
transcripts, as well as technical support
documents) are available for review or
download (in Adobe .pdf format), in
addition to a link to our 2009
recertification docket on the
regulations.gov Web site (http://
www.regulations.gov).

Since February 2009, EPA has sent
out numerous announcements regarding
the recertification schedule, availability
of any WIPP-related documents on the
EPA WIPP Web site and its dockets, as
well as details for the Agency’s June
2009 and May 2010 stakeholder
meetings in New Mexico.

B. Stakeholder Meetings

As discussed in the WIPP LWA, the
recertification process is not a
rulemaking; therefore public hearings
were not required. However, EPA held
a series of public meetings in New
Mexico in June 2009 and May 2010 to
provide information about the
recertification process. In an effort to
make these meetings as informative as
possible to all attending parties, EPA
listened to stakeholder input and
concerns and tailored the meetings
around the public as much as possible.

The first meetings were held on June
30, 2009, in Albuquerque, New Mexico,
with both an afternoon and evening
session. The main purpose of these
meetings was to discuss EPA’s
recertification process and timeline, as
well as DOE’s application and important
changes at WIPP since the initial
recertification process began in 2004.
The meetings featured brief
presentations on the aforementioned
topics, as well as a roundtable,
facilitated discussion. In response to
stakeholder suggestions, DOE staff
members were also on hand to provide
information and answer any stakeholder
questions. Participants were encouraged
to provide comments to EPA for our
consideration during review of DOE’s
WIPP application.

The second public sessions were held
on May 10, 2010, in Albuquerque, New
Mexico, again with an afternoon and
evening session. The main purpose of
this meeting was to update the public
on EPA’s recertification/completeness
schedule and provide more in-depth,
technical information related to
stakeholder questions and comments
raised at the first series of meetings.

All of the issues raised at these
meetings have been addressed by EPA
in the Compliance Application Review
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Documents (CARDs) under the relevant
section.

C. Public Comments on Recertification

EPA posted the recertification
application on its Web site immediately
following receipt. EPA formally
announced receipt of the recertification
application in the Federal Register on
June 16, 2009. The notice also officially
opened the public comment period on
the recertification application.

For recertification, EPA sought public
comments and input related to the
changes in DOE’s application that may
have a potential impact on WIPP’s
ability to remain in compliance with
EPA’s disposal regulations.

The comment period on the
recertification application closed 396
days after it opened, on August 16,
2010. This closing date was 30 days
after EPA’s announcement in the
Federal Register that the recertification
application was complete.

EPA received 13 sets of written public
comments during the public comment
period. EPA considered significant
comments from the written submissions
and the stakeholder meetings in its
evaluation of continuing compliance.
EPA addresses these comments in
CARDs that are relevant to each topic.
Additionally, a listing of all comments
received and responses to each is
included in Appendix 15-C of CARD
15.

In addition to comments on specific
sections of 40 CFR part 194, EPA
received comments on general issues.
Some people commented on
transportation concerns related to WIPP
shipments (which are governed by U.S.
Department of Transportation
regulations, not EPA) being brought into
the State of New Mexico, as well as the
“expansion” of WIPP and associated
nuclear energy activities.

As previously mentioned, EPA
provided guidance to DOE on numerous
occasions regarding its expectations for
the first recertification application. In
response to public comments received
during the first recertification, EPA and
DOE also discussed ways in which both
parties could improve the overall
recertification process.

One such example is the structure of
the CRA—2009. Rather than being
organized in a chapter format that was
established with the initial CCA and the
CRA-2004, DOE structured the CRA-
2009 to mimic the structure of 40 CFR
part 194, which is organized into topical
sections of the rule. This format follows
the format used by the Agency’s CARDs
and helped to facilitate EPA and
stakeholder reviews of the application
by allowing a more direct evaluation of

any changed information with respect to
previous applications.

After receipt of the CRA-2009 by EPA
and subsequent submissions of
additional information sent by DOE, the
Agency promptly issued its
completeness determination. Once the
recertification application was deemed
complete, EPA conducted its technical
evaluation and is issuing the
recertification decision within the six-
month timeframe specified by the WIPP
LWA.

EPA believes that with continued
experience, future recertifications
should become less lengthy. The
Agency intends to continue to work
with DOE and interested stakeholders to
discuss and work on improving future
recertification applications and
processes.

VII. Where can I get more information
about EPA’s WIPP-related activities?

A. Supporting Documents for
Recertification

The Compliance Application Review
Documents, or CARDs, contain the
detailed technical rationale for EPA’s
recertification decision. The CARDs
discuss DOE’s compliance with each of
the individual requirements of the WIPP
Compliance Criteria. The document
discusses background information
related to each section of the
compliance criteria, restates the specific
requirement, reviews the 1998
certification decision and 2006
recertification decision, summarizes
changes in the 2009 CRA, and describes
EPA’s compliance review and
decision—most notably, any changes
that have occurred since the 2006
recertification decision. The CARDs also
list additional EPA technical support
documents and any other references
used by EPA in rendering its decision
on compliance. All technical support
documents and references are available
in the Agency’s dockets, via http://
www.regulations.gov (FDMS Docket ID
No. EPA-HQ-OAR-2009-0330) or Air
Docket A—98—49, with the exception of
generally available references and those
documents already maintained by DOE
or its contractors in locations accessible
to the public. For more detailed
information on EPA’s recertification
decision, there are a number of
technical support documents available,
which can also be found in the
aforementioned docket locations and
our WIPP Web site.

B. WIPP Web Site & WIPP-NEWS E-Mail
Listserv

For more general information and
updates on EPA’s WIPP activities,

please visit our WIPP Internet homepage
at http://www.epa.gov/radiation/wipp.
A number of documents (including
DOE-submitted recertification materials,
letters, Federal Register notices,
outreach materials, hearings transcripts,
as well as technical support documents)
are available for review or download in
Adobe .pdf format. The Agency’s WIPP—
NEWS e-mail listserv, which
automatically sends messages to
subscribers with up-to-date WIPP
announcements and information, is also
available online. Any individuals
wishing to subscribe to the listserv can
join by visiting https://lists.epa.gov/
read/all forums/subscribe’name=wipp-
news or by following the instructions
listed on our WIPP Web site.

C. Dockets

In accordance with 40 CFR 194.67,
EPA maintains public dockets via
http://www.regulations.gov (FDMS
Docket ID No. EPA-HQ-OAR-2009—
0330) and hard copies in Air Docket A—
98-49 that contain all the information
used to support the Agency’s decision
on recertification. The Agency
established and maintains the formal
rulemaking docket in Washington, DC,
as well as informational dockets in three
locations in the State of New Mexico
(Carlsbad, Albuquerque, and Santa Fe).
The docket consists of all relevant,
significant information received to date
from outside parties and all significant
information considered by EPA in
reaching a recertification decision
regarding whether the WIPP facility
continues to comply with the disposal
regulations.

As part of the eRulemaking Initiative
under the President’s Management
Agenda, the Federal Docket
Management System (FDMS) was
established in November 2005. FDMS
was created to better serve the public by
providing a single point of access to all
Federal rulemaking activities.

The final recertification decision and
supporting documentation can be found
on EPA’s WIPP Web site (http://
www.epa.gov/radiation/wipp) or the
regulations.gov Web site (http://
www.regulations.gov) by searching for
Docket ID No. EPA-HQ-OAR-2009-
0330. For more information related to
EPA’s public dockets (including
locations and hours of operation), please
refer to Section 1.A.1 of this document.

VIIL. What happens next for WIPP?
What is EPA’s role in future WIPP
activities?

EPA’s regulatory role at WIPP does
not end with this recertification
decision. The Agency’s future WIPP
activities will include additional
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recertifications every five years (the next
being scheduled to begin in March
2014), review of DOE reports on
conditions and activities at WIPP,
assessment of waste characterization
and QA programs at waste generator
sites, announced and unannounced
inspections of WIPP and other facilities,
and, if necessary, modification,
revocation, or suspension of the
certification.

Although not required by the
Administrative Procedures Act (APA),
the WIPP LWA, or the WIPP
Compliance Criteria, EPA intends to
continue docketing all inspection or
audit reports and annual reports and
other significant documents on
conditions and activities at WIPP.

EPA plans to conduct future
recertification processes using a similar
process to that completed by EPA for
this recertification, as described in
today’s action. For example, EPA will
publish a Federal Register notice
announcing its receipt of the next
compliance application and our intent
to conduct such an evaluation. The
application for recertification will be
placed in the docket, and at least a 30-
day period will be provided for
submission of public comments.
Following the completeness
determination, EPA’s decision on
whether to recertify the WIPP facility
will again be announced in a Federal
Register notice (§ 194.64).

Dated: November 9, 2010.
Michael P. Flynn,
Director, Office of Radiation and Indoor Air.
[FR Doc. 2010-28806 Filed 11-17-10; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

46 CFR Part 45
[Docket No. USCG—1998-4623]
RIN 1625-AA17

Limited Service Domestic Voyage Load
Lines for River Barges on Lake
Michigan

AGENCY: Coast Guard, DHS.

ACTION: Final rule.

SUMMARY: The Coast Guard is
establishing a special load line regime
for certain unmanned dry-cargo river
barges to be exempted from the normal
Great Lakes load line assignment while
operating on Lake Michigan. Depending
on the route, eligible barges may obtain

a limited domestic service load line
assignment or be conditionally
exempted from any load line assignment
at all. This special load line regime
allows river barges operating under safe
conditions to directly transport non-
hazardous cargoes originating at inland
river ports as far as Milwaukee and
Muskegon, resulting in significant cost
savings.

DATES: This final rule is effective
December 20, 2010.

ADDRESSES: Comments and material
received from the public, as well as
documents mentioned in this preamble
as being available in the docket, are part
of docket USCG—-1998-4623 and are
available for inspection or copying at
the Docket Management Facility (M—30),
U.S. Department of Transportation,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue, SE.,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays. You may also
find this docket on the Internet by going
to http://www.regulations.gov, inserting
USCG—1998-4623 in the “Keyword”
box, and then clicking “Search.”

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
e-mail Mr. Thomas Jordan, Office of
Design and Engineering Standards,
Naval Architecture Division (CG-5212),
Coast Guard; telephone 202-372-1370,
e-mail Thomas.D.Jordan@uscg.mil. If
you have questions on viewing or
submitting material to the docket, call
Ms. Renee V. Wright, Program Manager,
Docket Operations, telephone 202—-366—
9826.

SUPPLEMENTARY INFORMATION:
Table of Contents for Preamble

I. Abbreviations
II. Regulatory History
III. Basis and Purpose
IV. Background
A. Initial Request From the Port of
Milwaukee
B. Risk Assessment of the Milwaukee
Route
C. Interim Rule and Conditional Exemption
D. Subsequent Operational Experience
E. Coast Guard Oversight and Concerns
V. Discussion of Comments and Changes
A. Discussion of Interim Rule (IR) Changes
B. Discussion of Interim Rule (IR)
Comments
VI. Regulatory Analyses
A. Regulatory Planning and Review
B. Small Entities
C. Assistance for Small Entities
D. Collection of Information
E. Federalism
F. Unfunded Mandates Reform Act
G. Taking of Private Property
H. Civil Justice Reform
I. Protection of Children
J. Indian Tribal Governments

K. Energy Effects
L. Technical Standards
M. Environment

1. Abbreviations

ABS American Bureau of Shipping

COI Collection of Information

DHS Department of Homeland Security

HazMat Hazardous Material

HP Horsepower

IR Interim Rule

ITB Integrated tug/barge

MarAd (United States) Maritime
Administration

MSO Marine Safety Office

MSU Marine Safety Unit

NEPA National Environmental Policy Act
of 1969

NPRM Notice of proposed rulemaking

NTTAA National Technology Transfer and
Advancement Act

OMB Office of Management and Budget

OCMI Officer in Charge, Marine Inspection

SCA Small Craft Advisory

Stons Short tons

VHF Very High Frequency

II. Regulatory History

On May 29, 1992, the Coast Guard
published a notice in the Federal
Register (57 FR 22663) establishing a
limited service domestic load line route
on western Lake Michigan between
Chicago, IL (Calumet Harbor), and
Milwaukee, W1, and authorizing the
American Bureau of Shipping (ABS) to
issue load line certificates accordingly.
The notice also requested public
comment. On September 21, 1992, we
published a follow-up notice (57 FR
43479) discussing the public comments
that we received, and making minor
revisions to the requirements.

On March 31, 1995, we published a
notice in the Federal Register (60 FR
16693) establishing a second route along
the east side of Lake Michigan between
Chicago, IL, and St. Joseph, MI. In the
notice, we specified that the lead barge
in the tow must have a raked bow, but
allowed the initial load line survey of
barges that were less than 10 years old
to be conducted afloat.

On September 28, 1995, we published
a notice in the Federal Register (60 FR
50234) removing the raked bow
requirement.

On August 26, 1996, we published a
notice in the Federal Register (61 FR
43804) extending the St. Joseph route
farther up the east side of Lake
Michigan to Muskegon, MI.

On November 2, 1998, we published
a notice of proposed rulemaking
(NPRM) in the Federal Register titled
“Limited Service Domestic Voyage Load
Lines for River Barges on Lake
Michigan” (63 FR 58679). This NPRM
proposed to incorporate the above-
described Lake Michigan load line
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provisions into the Great Lakes load line
regulations in 46 CFR part 45.

On December 28, 1998, we published
a follow-up notice that extended the
comment deadline to March 4, 1999 (63
FR 71411). We received 51 letters
commenting on the proposed rule. No
public hearing was requested and none
was held.

On April 23, 2002, we published an
interim rule (IR) with request for
comments (67 FR 19685), which
established the load line regulations for
river barges on Lake Michigan (i.e., the
special service load lines for the St.
Joseph and Muskegon routes, and the
conditional exemption regime for the
Milwaukee route) in 46 CFR 45.171
through 45.197. These interim
regulations have been in effect since
2002 and are being finalized by this
final rule.

III. Basis and Purpose

The origin of this rulemaking dates
back to a request from the Port of
Milwaukee in 1991 to establish a special
load line provision that would allow
river barges to transit on Lake Michigan
between Chicago (Calumet Harbor) and
Milwaukee. The Coast Guard
subsequently received a request to
establish a similar route on the eastern
side of Lake Michigan to Muskegon, ML

The Coast Guard initially established
these special routes via non-regulatory
notices published in the Federal
Register. However, it was eventually
determined that these notices needed to
be formally incorporated with the Great
Lakes load line regulations of 46 CFR
part 45. The rulemaking was initiated
with publication of the NPRM on
November 2, 1998.

A vessel may be granted an exemption
from load line requirements by
alternative means under the provisions
of 46 U.S.C. 5108. The exemptions in
this rule are specifically authorized
under 46 U.S.C. 5108(a)(2). The
provisions require regulations and a
finding of good cause for the exemption.

As prescribed in 46 U.S.C. 5108(121)(2),
the Coast Guard determines that good
cause exists for granting a load line
exemption for the Milwaukee route as
specified in these final regulations. This
determination is based on the relatively
short transit, limitations on the distance
offshore and forecasted weather
conditions, the availability of nearby
harbors to seek safe refuge, registration
and self-examination by the barge
owners and tow vessel operators,
limitations on the number of barges in
the tow, the requirement that the pre-
departure inspection must ensure that
all weathertight and watertight closures
are operating properly, and limitations

on the age of the barges to be used on
the route.

IV. Background

Before the establishment of this
special load line regime for Lake
Michigan, barge cargoes originating at
inland river ports and destined for Lake
Michigan ports had to be transferred to
a Great Lakes load-lined vessel at
Calumet Harbor in Chicago. This
transshipment was necessary because
the existing load line regulations did not
allow vessels onto the Great Lakes
without a Great Lakes load line; river
barges typically do not meet all the
requirements for unrestricted service on
the Great Lakes.

The only exception to this has been
an exemption for certain river barges
operating between Chicago, IL, and
Burns Harbor, IN, as provided in 46 CFR
45.171-45.177.

A. Initial Request From the Port of
Milwaukee

In January 1991, the Port of
Milwaukee asked the Coast Guard to
explore the possibility of establishing a
relaxed domestic load line that would
allow river barges to operate along the
western shore of Lake Michigan
between Chicago and Milwaukee. Later
that year, a barge company made a
similar request for an eastern Lake
Michigan route between Chicago, IL,
and Muskegon, MI. The motivation for
these route requests was economic:
River barges offer relatively low costs
per ton-mile to move cargo and can
therefore deliver cargoes to the Lake
ports less expensively than can other
modes of transportation.

The American Bureau of Shipping
(ABS), the Coast Guard, and industry
worked together to determine the
appropriate operational restrictions and
other requirements that would allow
river barges to safely operate on Lake
Michigan. In 1992, a special limited
service domestic voyage load line
regime was implemented for the
Milwaukee route. A similar regime was
established in 1996 for the Muskegon
route.

Initially, 30 barges obtained the
special load line and began service
between Chicago and Milwaukee. From
1993 to 1996, more than 300 barge trips
were made, delivering approximately
502,000 tons of grain, animal feed, steel,
machinery, graphite, aggregate, and
other materials. However, the cost and
logistics of managing a relatively small
number of load-lined barges over a large
river system worked against the
economics of this service and, when the
original barges were sold in 1996, the
new owner discontinued the Milwaukee

service. Over subsequent years, no other
barge operators pursued this special
load line regime.

Meanwhile, the Coast Guard moved
ahead with plans to formally
incorporate the special load line regime
into Federal regulations and, on
November 2, 1998, published an NPRM
(63 FR 58679). In its response to the
NPRM, industry argued that the cost of
obtaining the special load line was still
prohibitive and discouraged barge
operators from entering into this service.
Industry representatives requested that a
risk assessment be conducted to
determine if a load line exemption
could be developed for the Milwaukee
route.

B. Risk Assessment of the Milwaukee
Route

A risk assessment group was
established, comprised of interested
parties representing towboat and barge
operators, port authorities, the Coast
Guard, the U.S. Maritime
Administration (MarAd), and port-
related businesses, such as terminal
operators and shippers. The group met
twice, once on September 21, 2000, and
again on November 9, 2000, to discuss
various issues. Stakeholders submitted
additional comments to the risk
assessment group. The group compiled
its memos, letters, and other documents
into a report, “Risk Assessment for River
Barges Operating between Chicago, IL
and Milwaukee, WI,” dated September,
2001, which is available in the docket.

Because the cost of the load line
assigned by ABS was perceived as a
major economic obstacle, the risk
assessment group focused on how that
cost could be reduced or eliminated in
ways such as “self-certification” by a
barge owner (similar to the existing self-
registration requirements for barge
operators on the Burns Harbor route).
The group made several important
findings:

e It is standard practice for the barge-
building shipyards to build all new
barges in accordance with ABS River
Rules;

e New barges are not likely to
seriously deteriorate during the first 7 to
10 years of service;

e Marine weather forecasting for the
Great Lakes has improved since the
Milwaukee route was first established in
1992; and

¢ A towboat operator with extensive
experience on the Chicago/Milwaukee
route affirmed the viability of
Waukegan, IL, and Kenosha, WI, as
ports-of-refuge.

On the basis of these findings, the
group recommended that relatively new
barges (those under 10 years of age)



Federal Register/Vol. 75, No. 222/ Thursday, November 18, 2010/Rules and Regulations

70597

should be exempted from the load line
requirement.

C. Interim Rule and Conditional
Exemption

On the basis of the Risk Assessment,
the Coast Guard published the IR on
April 23, 2002 (67 FR 19685), that
established the conditional load line
exemption for the Chicago/Milwaukee
route and the special service load lines
for the St. Joseph and Muskegon routes.

The conditional load line exemption
regime principally relies on self-
compliance by the barge operators, who
are allowed great flexibility in selecting
non-load-lined river barges for service
on that route, provided that the barges
meet certain age and condition
requirements and are registered with the
Coast Guard Marine Safety Unit (MSU),
Chicago. The tows are limited to “fair
weather only” conditions.

At this time, the IR has been in effect
for 8- years, and has fostered a modest
but economically beneficial level of
commercial activity for Milwaukee
(chiefly in grain shipments and
transport of oversized industrial
equipment).

D. Subsequent Operational Experience

On the afternoon of August 7, 2003,

a two-barge tow loaded with wheat
departed from Milwaukee and traveled
southbound for Chicago. Although the
48-hour weather forecast was within
allowable limits, the tow encountered
unexpectedly rough seas. Because the
prevailing weather conditions were
from the north, the towboat captain
decided to continue southwards rather
than turn back into rough seas, and
shifted the barges to a towline. During
the night, the barges were observed
taking on water and listing. By morning,
one barge was listing heavily with only
a foot of freeboard. The captain decided
to head to Waukegan for shelter, but as
the tow was making the turn, one of the
barges nosedived into the waves and
broke free of the tow. This barge
eventually sank in 117 feet of water
approximately 4.7 miles offshore from
Waukegan. The surviving barge was
brought safely into Waukegan with
significant flooding in several void
compartments. The subsequent Coast
Guard investigation determined that:

e Each barge was operated by a
different company. Although both barge
operators submitted the required barge
registrations prior to departing
Milwaukee, there were no previous
registrations on record for their original
northbound voyages from Chicago.
Therefore, the Coast Guard initiated
civil penalty proceedings against both

barge operators for operating the barges
without a valid load line exemption;

¢ Inspection of the surviving barge
revealed that 44 of the 48 hatch securing
devices (dogs) on the void hatch covers
were either seized or broken. Not one of
the barge’s 12 void spaces had a
functioning weathertight cover. A
flooded stability analysis of the barge
that sank determined that its voids must
have been similarly compromised, since
the barge should not have sunk if its
voids had been dry. Therefore, the Coast
Guard initiated civil penalty
proceedings against both barge operators
for falsely declaring on the registrations
that the barges met all the required
conditions for the load line exemption;
and

o Although the towboat captain
inspected the barges prior to departure
(as required) and noticed that several of
the covers were not operating properly,
he proceeded with the voyage anyway.
The Coast Guard initiated Suspension
and Revocation proceedings against the
captain’s license.

Although the above-described
incident resulted in a sunken barge and
lost cargo, the Coast Guard views it as
an overall confirmation of the
environmental safety provisions
incorporated in the exemption regime.
The barge sank because it was clearly
not up to the seaworthiness standard
required by the regulations. Despite this,
however, there was no adverse
environmental impact since the grain
cargo did not constitute a hazardous
spill. Also, the tug and surviving barge
found shelter in Waukegan as
contemplated by the risk assessment
(the three-barge tow limitation ensures
that tows can be accommodated in the
ports-of-refuge along the Milwaukee
route). From this, the Coast Guard
concludes that the current exemption
requirements provide an adequate level
of safety if properly complied with.

E. Coast Guard Oversight and Concerns

As discussed in the IR, the Coast
Guard reviewed barge activity on Lake
Michigan with three particular concerns
in mind. These concerns, and our
conclusions, are as follows:

(1) Industry compliance with the
conditions of the load line exemption
(such as barge registration, pre-
departure inspections, logbook entries,
etc.).

The load line exemption regime
depends on self-compliance by towboat
operators and barge operators, with
limited Coast Guard oversight. However,
there is evidence that barge operators
are not fully complying with the
conditions of exemption, especially the
registration requirements. As noted in

the casualty discussion above, neither
barge had been registered for its
upbound voyage to Milwaukee.
Conversely, MSU Chicago reported that
some operators have “registered” their
barges by submitting lengthy lists of
dozens of barges in their fleet. Such
wholesale submittals cannot accurately
reflect a proper inspection of each barge
on the list. The Coast Guard has
conducted spot-checks of barge names
in Milwaukee against registration
records in Chicago, and will continue to
monitor registration compliance.
However, if self-compliance is found to
be unreliable, we may implement other
compliance measures, such as third-
party verification.

(2) The material condition of the
barges.

The interim regulations allow barges
up to 10 years of age to participate in
the load line exemption regime. This
age limit is based on the assumption
that barges in freshwater service will not
deteriorate so badly in 10 years as to
render them unseaworthy for Lake
Michigan voyages under fair weather
conditions. The 2003 casualty revealed
that although this might be true for the
hull structure, it is not necessarily true
for weathertight closures (i.e., hatch
covers, gaskets, and dogs).

Consequently, we are revising the
regulations to clarify that all
weathertight and watertight closures
must be verified to be in working
condition as part of the barge
registration (by the barge operator) and
the pre-departure inspection (by the
towboat operator). This clarification is
intended to ensure that the towing
vessel master is fully aware of his
responsibilities, already in the
regulations, to verify the watertight
integrity of the barge(s) prior to
departure. If these verification
procedures still do not prove to be
effective, we may review and revise
these regulations in the future as
necessary.

(3) The number of tows on Lake
Michigan at any given time.

The Coast Guard is concerned that
participation in the load line exemption
regime might grow so large that the
number of barges en route between
Chicago and Milwaukee on any given
day will exceed the capacity of the
ports-of-refuge (Kenosha and Waukegan)
to accommodate them, should weather
conditions deteriorate unexpectedly. A
review of vessel traffic data from the
Port of Milwaukee indicates that 43
river barges called at the port in 2002
(the first year of the exemption regime).
In 2004, the number peaked at 91
barges. Since then, the level of activity
has dropped: 36 barges in 2006 and 40
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barges in 2007 (the latest year for which
data is available). The bulk of cargo
movements has been outbound grain,
although some industrial equipment has
been transported as well. The current
level of barge activity is not yet a
concern; however, we may establish a
voyage coordination program at some
future time if we deem it necessary.

(4) The use of Coast Guard resources.

The amount of enforcement resources
the Coast Guard has dedicated to
investigations of oftentimes avoidable
marine casualties and the resulting
penalty proceedings, and to ensuring
that operators are in compliance with
the exemption regime, is considerable.
The extent of our involvement in these
efforts goes against our regulatory goal
of relying on self-compliant operators.
We will continue to monitor barge
activity on Lake Michigan. However, we
may further amend the exemption
regime in the future if we feel it is
necessary to do so.

V. Discussion of Comments and
Changes

A. Discussion of Interim Rule (IR)
Changes

The Coast Guard has made the
following changes to the regulations in
46 CFR 45.171 through 45.197
established in the IR based upon
consideration of comments received
during the rulemaking and to clarify
existing requirements:

Section 45.171 Purpose: In
paragraph (c), Table 45.171 has been
revised to reflect the changes in this
final rule, discussed below.

Paragraph (d) has been added to
clarify that the provisions of this
subpart pertain only to load line
regulations, and do not exempt the
participating barges from other
applicable regulations (such as the
documentation requirements of 46 CFR
part 67). Although Certificates of
Documentation are not required for
barges operating on U.S. rivers, they are
required for all vessels of 5 gross tons
or more that operate on the Great Lakes.
This requirement, therefore, applies to
river barges operating under the
provisions of 46 CFR part 45.

Section 45.173  Eligible barges:
Paragraph (e) has been added stating
that weathertight and watertight
closures must be in proper working
condition. This addition clarifies the
existing requirement in § 45.191(b)(5)
that manhole covers be secured
watertight as part of the pre-departure
inspection.

Section 45.175 Applicable routes:
This section has been revised to clarify

that intermediate ports are allowed on
the applicable routes.

Section 45.181 Load line exemption
requirements for the Burns Harbor and
Milwaukee routes: Paragraph (a) has
been revised to reflect the Coast Guard’s
organizational re-designation of Marine
Safety Offices (MSOs), which includes
the Officer in Charge, Marine Inspection
(OCMI), as Marine Safety Units (MSUs).
It also updates the MSU mailing
address.

Paragraph (b)(1) has been revised to
require the official documentation
number of the barge in order to provide
better identification of the vessel.

Section 45.185 Tow limitations:
Paragraph (b) has been revised to
emphasize the current requirement that
the maximum number of barges on the
Milwaukee, St. Joseph, and Muskegon
routes is three. This limitation is
necessary because of the limited
dockage at the intermediate ports of
refuge and the possibility that more than
one tow might need to seek shelter at
the same port.

Paragraph (c) now clarifies that the
5-mile limit applies to the tow as a
whole, not just to the barges.

Section 45.187 Weather limitations:
Because hull construction of river
barges is not robust enough to operate
on Lake Michigan under all weather
conditions, river barges cannot operate
under adverse weather conditions. The
weather limits as written in the interim
regulations, however, were either
subjective (i.e., “fair weather only” as
decided by the towing vessel master) or
a complex set of limiting wind speed/
directions and wave heights. These
limits are now being simplified by
establishing Small Craft Advisory (SCA)
conditions as the limiting adverse
weather condition. The National
Weather Service issues special Great
Lakes nearshore marine forecasts that
cover all coastal lake waters within 5
miles of shore (more information can be
found at http://www.nws.noaa.gov/om/
marine/zone/usamz.htm). Lake
Michigan nearshore SCAs are generally
based on wind speeds of 20 knots and
4-foot waves, but also take into account
wave conditions that will develop
during the forecast period based on
wind direction. The Coast Guard
believes that these nearshore forecasts
provide a clear, unequivocal “fair
weather” threshold to towing vessel
captains when reviewing weather
conditions along the route as they
prepare to sail or while they are
underway. The original weather
regulations in this section have been
revised accordingly:

Paragraph (a) now establishes SCA
conditions as the limiting adverse
weather condition for all routes.

Paragraph (b) establishes that ice
conditions that imperil the tow or
impede its access into a port of refuge
are also considered to be adverse
weather conditions.

Section 45.191 Pre-departure
requirements: Paragraph (a) has been
revised by removing the original
requirement to contact the dock
operator at the destination port and
replacing it with the requirement that
the towing vessel master must check the
Lake Michigan Nearshore Marine
Forecast and confirm that adverse
weather conditions (i.e., SCAs or ice
conditions) are not developing.

Paragraph (b)(5) has been revised to
clarify that the pre-departure inspection
must confirm that hatch and manhole
dogs are in proper working condition
and that all covers are closed and
secured, as discussed above.

Sections 45.183, 45.193, and 45.197
have been revised for grammar and
other non-substantive reasons.

B. Discussion of Interim Rule (IR)
Comments

The IR requested public comment on
the interim regulations. Only two
comments were submitted, both from
the same commenter.

(1) The first comment opposed the
Chicago/Milwaukee load line exemption
because it eliminates third-party
inspection and verification (such as by
an ABS surveyor) of a barge’s material
condition.

The commenter also felt that there
were other items in the interim
regulations that should be changed;
namely that the requirement for pre-
departure verification of sufficient
docking space should include
Waukegan and Kenosha harbors, and
that the special equipment and
operational plan requirements should
also be applied to the Milwaukee route.

With respect to the third-party
verification issue, the Coast Guard
recognizes the value of such
verification, especially where the
shipboard inspection is relatively
infrequent (e.g., once a year) and
involves numerous watertight and
weathertight closures (e.g., piping
penetrations of the hull, hatch and
ventilation covers, doors, etc.). When
inspecting such closures, professional
judgment must be used when evaluating
their fitness for service until the next
annual inspection. However, river
barges are simpler vessels, with fewer
weathertight closures and watertight
voids to inspect. We believe that the
pre-departure inspection before each
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voyage by the towboat master can
provide sufficient verification of
weathertight integrity for the short-haul,
fair-weather transit on Lake Michigan.
As explained elsewhere in this rule, we
have increased certain inspection and
material condition requirements in
response to a marine casualty in 2003,
and we reserve our right to revise the
exemption regime, including imposition
of third-party verification, if barge
operators do not comply with these
inspection measures.

With respect to the commenter’s
suggestion that pre-departure
verification of sufficient docking space
should include Waukegan and Kenosha
harbors, we do not believe that this is
necessary at this point, but we may
implement it in the future if necessary.

(2) The second comment (from the
same commenter) included a summary
from a casualty report involving an
integrated tug/barge (ITB) on Lake
Michigan in October 2000. This incident
was separate from the sinking casualty
discussed elsewhere in this rule. The
incident occurred under storm
conditions with 12- to 15-foot waves,
during which two vessels bumped into
each other during an emergency
disconnect from the notch, causing
serious hull damage to both vessels. The
commenter cited this as an example of
the “extreme variableness” of weather in
lower Lake Michigan, and reiterated
concern for the safety of tows with
barges.

The ITB mentioned above sailed
under marginal weather conditions,
even for load-lined vessels. As
explained previously in this rule, we are
now establishing SCA conditions, as
issued in National Weather Service
Nearshore Marine Forecasts for Lake
Michigan, as the limiting weather
condition. While establishing SCA
conditions does not guarantee that
weather conditions exceeding the
forecast will not occur, we believe that
the SCA forecast is the best and most
consistent benchmark for weather
prediction, and should generally keep
the tow out of extreme conditions.

VI. Regulatory Analyses

We developed this rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on 13 of these statutes or
executive orders.

A. Regulatory Planning and Review

This rule is not a significant
regulatory action under section 3(f) of
Executive Order 12866, Regulatory
Planning and Review, and does not
require an assessment of potential costs

and benefits under section 6(a)(3) of that
Order. The Office of Management and
Budget has not reviewed it under that
Order. A final Regulatory Assessment
follows:

This rule finalizes the requirements of
the interim rule where eligible barges
may qualify for either a limited
domestic service voyage load line
(Burns Harbor route, St. Joseph route,
and Muskegon route), or a conditional
load line exemption (Milwaukee route).
Under this final rule, river barge owners
will continue to be able to take part in
the load line regime. River barge owners
that seek either a Great Lakes limited
service load line or a conditionally
exempted load line will continue to
incur the minor costs associated with
obtaining a certificate.

This final rule also revises existing
load line regulations in 46 CFR 45.171
through 45.197 pertaining to certain
dry-cargo river barges operating on Lake
Michigan. The regulatory changes add
clarifying language to the affected
sections, including:

¢ A requirement that weathertight
and watertight closures must be in
proper working condition and that pre-
departure inspection must confirm that
hatch and manhole dogs are in proper
working condition and that all covers
are closed and secured.

e The establishment of SCA
conditions and ice conditions that
imperil the tow or impede its access to
a port of refuge as the limiting adverse
weather condition for all routes.

The applicable barges that operate on
Lake Michigan are currently required
under the IR to conduct a pre-departure
inspection. This final rule clarifies that
confirmation that hatch and manhole
dogs are in proper working condition
and that all covers are closed and
secured should be part of the pre-
departure inspection. A thorough pre-
departure inspection should already
include these activities. As such, the
clarification should not result in new
costs to barge owners who take part in
the load line regime.

The current IR restricts operation of
barges during adverse weather
conditions, but either leaves the
determination to the towing vessel
master or involves a complex set of
limiting wind speed/directions and
wave heights. This final rule simplifies
the determination by establishing SCA
conditions as the limiting adverse
weather condition. We do not have any
information to indicate that using the
SCA will result in any additional costs
to barge owners and may, in fact, reduce
ambiguity.

The remaining changes are
administrative or clarifications and
would not result in additional costs.

Affected Population

Based on industry information, about
35 barges annually have taken part in
the load line exemption regime since
2002, and this number has remained
fairly constant.

Costs

Barge owners who seek a conditional
exemption must submit a one-time
registration to the Coast Guard, and
barge owners who seek a limited load
line exemption must complete an initial
survey letter and obtain a limited
service certificate.

Based on data in the existing
collection of information, “Plan
Approval and Records for Load Lines,”
OMB Control Number 1625-0013, we
estimate the preparation time for the
application of conditional exemption
and submission to the Coast Guard to be
about 2 hours. We expect someone at
the managerial level will prepare the
conditional exemption application at a
fully loaded labor rate of $83/hour. A
managerial level employee of the barge
company is necessary to perform this
duty because this person must sign the
application in order to certify the barge
owner or operator will maintain the
operational condition of its barges. We
estimate the cost for a single barge
owner or operator to prepare a
conditional exemption application to be
about $166 (2 hours x $83 fully loaded
labor rate/hour).? We estimate that
owners or operators of about 30 barges
annually will seek conditional
exemptions for a continued annual cost
of about $4,980 ((2 hours x $83 fully
loaded labor rate/hour) x 30 barges
annually).

Also based on the existing collection
of information mentioned above, for
barge owners and operators who choose
to seek a limited domestic service load
line, we estimate it will take about 0.5
hours to complete the application. We
expect a mid-level employee will
prepare the limited domestic service
load line application at a fully loaded
labor rate of $42/x hour. A mid-level
employee can perform this duty because
this application contains basic design
information about the barge. The
application is then submitted by the
barge owner or operator to the
authorized classification society, who
then issues the load line certificate. We
estimate the cost for a single barge

1 Source for time and labor rate: Collection of
Information, OMB Control Number 1625-0013,
“Plan Approval and Records for Load Lines.”
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owner or operator to prepare the limited
domestic service load line application to
be about $21 (0.5 hours x $42 fully
loaded labor rate/hour). We estimate
that owners or operators of about 5
barges annually will seek the limited
domestic service load line for a cost of
about $105 ((0.5 hours x $42 fully
loaded labor rate/hour) x 5 barges
annually). We estimate the total annual
cost of this final rule to be about
$5,000.2

Benefits

We expect the regulations to continue
to have a positive economic impact on
the local region because they will allow
certain cargoes to be transported at a
lower cost per ton-mile than by the
alternative overland modes presently
used. Also, the provisions offer
increased flexibility to river barge
operators that choose to operate on the
Milwaukee route as well as the
conditionally exempted route from the
previously required limited service
domestic voyage load line assignment.

As a direct benefit, river barge owners
and qualified river barge operators will
likely gain business and commercial
opportunities as a result of having the
option of continuing to take part in this
regime for the movement of certain
cargoes.

We also expect the regulatory changes
in the affected CFR sections to have a
safety benefit by reducing the risk of an
accident for barge owners that take part
in the load line regime as illustrated by
the marine casualty incident that
occurred August 7, 2003 on Lake
Michigan (see the Background section of
this preamble for further information on
this marine casualty incident). This
incident directly resulted in the
regulatory changes in 46 CFR
45.191(b)(5) that require manhole and
hatch dogs to be in working condition
and all covers to be closed and secured
watertight.

B. Small Entities

Under the Regulatory Flexibility Act
(5 U.S.C. 601-612), we have considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term “small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

2The figure $5,000 is rounded from $5,085 =
$4,980 + $105, for the conditional exemption and
the limited domestic service load line.

The Coast Guard has reviewed this
final rule for its potential economic
impact on small entities. This final rule
affects unmanned dry-cargo river barge
owners and operators who voluntarily
choose to obtain a limited domestic
service load line assignment or a
conditional load line exemption while
operating on certain routes on Lake
Michigan.

We expect the costs of this rule to
small entities to be minimal for river
barge owners who choose to take part in
the Great Lakes load line regime. We
estimate that 35 river barges use the
Great Lakes load line regime annually at
a cost of about $140 per barge.?
Furthermore, this rule conditionally
exempts qualified barges operating on
the Milwaukee route from the
previously proposed limited service
domestic voyage load line assignment.
The estimated hour burden of preparing
the submittal to the Coast Guard for
exempting barges on the Milwaukee
route from load line assignment is
minimal for river barge owners who
choose to take part in this regime. Small
entities will likely choose to obtain
limited domestic service load line
assignments or conditional load line
exemptions while operating on Lake
Michigan only if they expect to gain an
economic benefit by using the less
costly form of water transportation as
opposed to land transportation.
Therefore, the Coast Guard certifies
under 5 U.S.C. 605(b) that this final rule
will not have a significant economic
impact on a substantial number of small
entities.

C. Assistance for Small Entities

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we offered to assist small entities in
understanding the rule so that they
could better evaluate its effects on them
and participate in the rulemaking. The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by

3The figure $140 is rounded from $143 = $5,000/
35 barges.

employees of the Coast Guard, call
1-888—REG-FAIR (1-888-734—3247).

D. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). We received no additional
information to alter the existing
collection of information.

E. Federalism

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on State or local governments and
would either preempt State law or
impose a substantial direct cost of
compliance on them. It is well settled
that States may not regulate in
categories reserved for regulation by the
Coast Guard. It is also well settled, now,
that all of the categories covered in 46
U.S.C. 3306, 3703, 7101, and 8101
(design, construction, alteration, repair,
maintenance, operation, equipping,
personnel qualification, and manning of
vessels), as well as the reporting of
casualties and any other category in
which Congress intended the Coast
Guard to be the sole source of a vessel’s
obligations, are within the field
foreclosed from regulation by the States.
(See the decision of the Supreme Court
in the consolidated cases of United
States v. Locke and Intertanko v. Locke,
529 U.S. 89, 120 S.Ct. 1135 (March 6,
2000).)

This rulemaking concerns load line
assignments for vessels under U.S.
jurisdiction. This is a category in which
Congress intended the Coast Guard to be
the sole source of a vessel’s obligations.
Because the States may not regulate
within this category, preemption under
Executive Order 13132 is not an issue.

F. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

G. Taking of Private Property

This rule will not cause a taking of
private property or otherwise have
taking implications under Executive
Order 12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights.
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H. Civil Justice Reform

This rule meets applicable standards
in sections 3(a) and 3(b)(2) of Executive
Order 12988, Civil Justice Reform, to
minimize litigation, eliminate
ambiguity, and reduce burden.

L. Protection of Children

We have analyzed this rule under
Executive Order 13045, Protection of
Children from Environmental Health
Risks and Safety Risks. This rule is not
an economically significant rule and
does not create an environmental risk to
health or risk to safety that may
disproportionately affect children.

J. Indian Tribal Governments

This rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

K. Energy Effects

We have analyzed this rule under
Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use. We have
determined that it is not a “significant
energy action” under that order because
it is not a “significant regulatory action”
under Executive Order 12866 and is not
likely to have a significant adverse effect
on the supply, distribution, or use of
energy. The Administrator of the Office

of Information and Regulatory Affairs
has not designated it as a significant
energy action. Therefore, it does not
require a Statement of Energy Effects
under Executive Order 13211.

L. Technical Standards

The National Technology Transfer
and Advancement Act (NTTAA) (15
U.S.C. 272 note) directs agencies to use
voluntary consensus standards in their
regulatory activities unless the agency
provides Congress, through the Office of
Management and Budget, with an
explanation of why using these
standards would be inconsistent with
applicable law or otherwise impractical.
Voluntary consensus standards are
technical standards (e.g., specifications
of materials, performance, design, or
operation; test methods; sampling
procedures; and related management
systems practices) that are developed or
adopted by voluntary consensus
standards bodies.

This rule does not use technical
standards. Therefore, we did not
consider the use of voluntary consensus
standards.

M. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have concluded that this action is one
of a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule is categorically

excluded under section 2.B.2, figure
2-1, paragraph (34)(d) of the Instruction
and under section 6(a) of the “Appendix
to National Environmental Policy Act:
Coast Guard Procedures for Categorical
Exclusions, Notice of Final Agency
Policy” (67 FR 48244, July 23, 2002).
Exclusion under paragraph (34)(d)
applies because this rule pertains to
regulations concerning inspection of
vessels (i.e., load line requirements).
Exclusion under 6(a) of the Federal
Register Notice applies because this rule
pertains to regulations concerning
vessel operation safety standards. An
environmental analysis checklist and a
categorical exclusion determination are
available in the docket where indicated
under ADDRESSES.

List of Subjects in 46 CFR Part 45

Great Lakes, Reporting and
recordkeeping requirements, Vessels.

m For the reasons discussed in the
preamble, the Coast Guard amends 46
CFR part 45 as follows:

PART 45—GREAT LAKES LOAD LINES

m 1. The authority citation for part 45
continues to read as follows:

Authority: 46 U.S.C. 5104, 5108;

Department of Homeland Security Delegation
No. 0170.1.

m 2. Amend §45.171 to revise Table
45.171 in paragraph (c) and add new
paragraph (d) to read as follows:

§45.171 Purpose.
* * * * *
(C) * *x %

BILLING CODE 9110-04-P
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BILLING CODE 9110-04-C
(d) The provisions in this subpart

pertain only to load line regulations.

Nothing here waives or exempts
participating barges from other

1,500 HP
Required -- § 45.195(a)
Required - § 45.195(b)

Required - § 45.197

Sufficient to handle tow, but at least--

1,000 HP

Recommended -- § 45.195(a)
Recommended -- § 45.195(b)
Recommended -- § 45.197

Sufficient to handle tow
Recommended -- § 45.195(a)
Recommended -- § 45.195(b)

Recommended -- § 45.197

(a) Power:

(b) Communication system:
(c) Cutting gear:

(d) Operational plan:

9) Towboat requirements

requirements for vessels operating on
Lake Michigan, such as Certificate of
Documentation requirements per 46
CFR part 67.

m 3. Amend § 45.173 to revise
paragraphs (c) and (d) and add new
paragraph (e) to read as follows:
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§45.173 Eligible barges.
* * * * *

(c) Barges with a length-to-depth ratio
less than 22;

(d) Barges on the Milwaukee route
must not be more than 10 years old; and
(e) All weathertight and watertight

closures (dogs, gaskets, covers, etc.)
must be in proper working condition.
m 4. Revise §45.175 to read as follows:

§45.175 Applicable routes.

This subpart applies to the following
routes, including intermediate ports, on
Lake Michigan, between Calumet
Harbor, IL, and—

(a) Milwaukee, WI (the “Milwaukee
route”);

(b) Burns Harbor, IN (the “Burns
Harbor route”);

(c) St. Joseph, MI (the “St. Joseph
route”); and

(d) Muskegon, MI (the “Muskegon
route”).

m 5. Amend §45.181 to revise
paragraphs (a) and (b)(1) to read as
follows:

§45.181 Load line exemption
requirements for the Burns Harbor and
Milwaukee routes.

* * * * *

(a) Registration. Before the barge’s
first voyage onto Lake Michigan, the
owner or operator must register the
barge in writing with the Commanding
Officer, Marine Safety Unit Chicago,
555A Plainfield Road, Willowbrook, IL,
60527. The registration may be faxed to
MSU Chicago in advance at (630) 986—
2120, with the original following by
mail. The registration may be in any
form, but must be signed by the owner
or operator. No load line exemption
certificate will be returned. However,
the registration will be kept on file.

(b) EE

(1) Barge name and official

documentation number;
* * * * *

§45.183 [Amended]

m 6. Amend § 45.183 to read as follows:
m a. In paragraph (a)(2), remove the

word “five” and add, in its place, the
numeral “5”; and

m b. In paragraph (b)(2)(vi), remove the
words “and be fully” and add, in their
place, the words “and fully”.

m 7. Amend §45.185 to revise
paragraphs (b) and (c) to read as follows:

§45.185 Tow limitations.
* * * * *

(b) No more than a total of three
barges per tow may operate on the
Milwaukee, St. Joseph, and Muskegon
routes. A mixed tow of load-lined and
exempted barges is still limited to three
barges on those routes.

(c) Tows must not be more than 5
nautical miles from shore.

m 8. Revise §45.187 toread as follows:

§45.187 Weather limitations.

(a) Tows may not operate under Small
Craft Advisory (SCA) conditions or
worse, as issued by the National
Weather Service in Lake Michigan
Nearshore Marine Forecasts.

(b) Tows may not operate when
adverse ice conditions may imperil the
tow or impede its access to shelter.

(c) If SCA conditions are forecasted to
develop at any time during the voyage,
the tow must not leave harbor or, if
already underway, must proceed to the
nearest appropriate harbor of safe
refuge.

m 9. Amend § 45.191 to revise
paragraphs (a) and (b)(5) to read as
follows:

§45.191 Pre-departure requirements.
* * * * *

(a) Weather forecast. Determine the
Lake Michigan Nearshore Marine
Forecast along the planned route, and
confirm that adverse weather conditions
(Small Craft Advisory or worse, or ice
conditions) are not forecasted to
develop.

(b) E R

(5) All hatch and manhole dogs are in
working condition, and all covers are

closed and secured watertight;
* * * * *

§45.193 [Amended]

m 10.In §45.193(a), add the text “(HP)”
after the word “horsepower”.

§45.197 [Amended]
m 11.In §45.197, in the introductory
text, remove the word “aboard” and add,
in its place, the words “on board”.

Dated: November 12, 2010.
J.G. Lantz,

Director of Commercial Regulations and
Standards.

[FR Doc. 2010-28993 Filed 11-17-10; 8:45 am]
BILLING CODE 9110-04-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 20

[PS Docket No. 07-114; FCC 10-176]
Wireless E911 Location Accuracy
Requirements

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission

(Commission) amends its rules to
require wireless licensees subject to
standards for wireless Enhanced 911
(E911) Phase II location accuracy and
reliability to satisfy these standards at
either a county-based or Public Safety
Answering Point (PSAP)-based
geographic level. The Commission takes
this step in order to ensure an
appropriate and consistent compliance
methodology with respect to location
accuracy standards.

DATES: The rule is effective January 18,
2011, except for §§20.18(h)(1)(vi),
20.18(h)(2)(iii), and 20.18(h)(3), which
contains information collection
requirements that have not been
approved by OMB. The Federal
Communications Commission will
publish a document in the Federal
Register announcing the effective date.
FOR FURTHER INFORMATION CONTACT:
Patrick Donovan, Policy Division,
Public Safety and Homeland Security
Bureau, (202) 418—2413.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Second
Report and Order (Order) in PS Docket
No. 07-114, FCC 10-176, adopted
September 23, 2010, and released
September 23, 2010. The complete text
of this document is available for
inspection and copying during normal
business hours in the FCC Reference
Information Center, Room CY-A257,
445 12th Street, SW., Washington, DC
20554. This document may also be
obtained from the Commission’s
duplicating contractor, Best Copy and
Printing, Inc., in person at 445 12th
Street, SW., Room CY-B402,
Washington, DC 20554, via telephone at
(202) 488-5300, via facsimile at (202)
488-5563, or via e-mail at
FCC@BCPIWEB.COM. Alternative
formats (computer diskette, large print,
audio cassette, and Braille) are available
to persons with disabilities by sending
an e-mail to FCC504@fcc.gov or calling
the Consumer and Governmental Affairs
Bureau at (202) 418—-0530, TTY (202)
418-0432. This document is also
available on the Commission’s Web site
at http://www.fcc.gov.

I. Introduction

1. One of the most important
opportunities afforded by mobile
telephony is the potential for the
American public to have access to
emergency services personnel during
times of crisis, wherever they may be.
To ensure this benefit is realized,
however, public safety personnel must
have accurate information regarding the
location of the caller. Without precise
location information, public safety’s
ability to provide critical services in a
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timely fashion becomes far more
difficult, if not impossible. Accordingly,
this order requires wireless carriers to
take steps to provide more specific
automatic location information in
connection with 911 emergency calls to
Public Safety Answering Points (PSAPs)
in areas where they have not done so in
the past. As a result of this order,
emergency responders will be able to
reach the site of an emergency more
quickly and efficiently. In addition, in a
companion Further Notice of Proposed
Rulemaking and Notice of Inquiry that
we adopt today, we build on the order
and explore how to further enhance
location accuracy for existing and new
wireless voice communications
technologies, including new broadband
technologies associated with
deployment of Next Generation 911
(NG911) networks.

2. To accomplish these goals, in this
Second Report and Order, we revise
section 20.18(h) of the Commission’s
rules, which specifies standards for
wireless Enhanced 911 (E911) Phase II
location accuracy and reliability.
Specifically, we now require wireless
licensees subject to section 20.18(h) to
satisfy these standards at either a
county-based or PSAP-based geographic
level. We also revise the requirements of
section 20.18(h) for handset-based and
network-based location technologies.

II. Background

3. On June 1, 2007, the Commission
released a Notice of Proposed
Rulemaking (NPRM) seeking comment
on the appropriate geographic area over
which to measure compliance with
section 20.18(h), as well as a variety of
additional questions about how to
improve 911 location accuracy and
reliability. In the NPRM, the
Commission indicated that carriers
should not be permitted to average their
accuracy results over vast service areas,
because carriers thereby could assert
that they satisfy the requirements of
section 20.18(h) without meeting the
accuracy requirements in substantial
segments of their service areas. The
Commission stated that although
measuring location accuracy at the
PSAP level may present challenges, the
public interest demands that carriers
and technology providers strive to
ensure that when wireless callers dial
911, emergency responders are provided
location information that enables them
to reach the site of the emergency as
quickly as possible. Because many
carriers were not measuring and testing
location accuracy at the PSAP service
area level, the Commission sought
comment on whether to defer
enforcement of section 20.18(h) if the

Commission adopted its tentative
conclusion to require compliance at the
PSAP level.

4. On November 20, 2007, the
Commission released a Report and
Order (First Report and Order) requiring
wireless licensees to satisfy the E911
accuracy and reliability standards at a
geographic level defined by the service
area of a PSAP. The decision to adopt
a PSAP-level compliance requirement
was responsive to a request for
declaratory ruling filed by the
Association of Public-Safety
Communications Officials-International,
Inc. (APCO) asking that the Commission
require carriers to meet the
Commission’s location accuracy
requirements at the PSAP service area
level. Specifically, the First Report and
Order established interim annual
requirements leading to an ultimate
deadline of September 11, 2012 for
achieving compliance with section
20.18(h) at the PSAP level, for both
handset-based and network-based
technologies. Several carriers filed with
the Commission Motions for Stay of the
First Report and Order, seeking a stay of
the effectiveness of the rules adopted in
the First Report and Order pending
judicial review. Following petitions for
review filed with respect to the First
Report and Order, on March 25, 2008,
the United States Court of Appeals for
the District of Columbia Circuit (Court)
stayed the First Report and Order.

5. On July 14, 2008, APCO and the
National Emergency Number
Association (NENA) filed an ex parte
letter stating that they “are now willing
to accept compliance measurements at
the county level” rather than at the
PSAP level. APCO and NENA added
that “[p]lublic safety and wireless
carriers are in current discussions on a
number of other issues associated with
E9-1-1, with the goal of improving
information available to PSAPs. There
are areas of agreement in concept;
however, the details are still being
developed.”

6. On July 31, 2008, the Commission
filed with the Court a Motion for
Voluntary Remand and Vacatur, which
requested remand based on the
proposals contained in the July 14 ex
parte letter and “[i]n light of the public
safety community’s support for revised
rules.” Following this filing with the
Court, NENA, APCO, Verizon Wireless,
Sprint Nextel Corporation (Sprint
Nextel), and AT&T Inc. (AT&T)
submitted written ex parte letters with
the Commission with proposed new
wireless E911 rules. On September 17,
2008, the Court granted the
Commission’s Motion for Voluntary
Remand.

7. On September 22, 2008, the Public
Safety and Homeland Security Bureau
(Bureau) released a public notice
seeking comment on the proposals
submitted in the ex parte letters. The
Bureau sought comment on the
proposed changed accuracy
requirements, including the
benchmarks, limitations, and
exclusions, for handset-based and
network-based location technologies.
The Bureau also sought comment on
pledges to convene industry groups to
explore related issues, and whether the
Commission should require the
provision of confidence and uncertainty
data, as well as any alternative
modifications to location accuracy
requirements. The Bureau urged all
interested parties to review the entirety
of the ex parte letters.

8. On November 4, 2008, the
Commission adopted two Orders
approving applications for transfers of
control, involving Verizon Wireless and
ALLTEL Corporation, and Sprint Nextel
and Clearwire Corporation, conditioned
upon their voluntary agreements to
abide by the conditions set forth in their
respective ex parte letters, which are
identical to the wireless E911 proposals
they submitted in this proceeding. In
each case, the Commission found that
these conditions would “further ensure
that consummation of the proposed
merger serves the public interest,
convenience and necessity.”

9. On November 20, 2009, in light of
the passage of time, the Bureau released
a public notice seeking to refresh the
record. Specifically, the Bureau sought
comment on whether subsequent
developments in the industry and
technology may have affected parties’
positions on the issues raised. A list of
parties submitting comments in
response to the Second Bureau Public
Notice is attached as Appendix A.

10. On June 16, 2010, T-Mobile USA,
Inc. (T-Mobile) filed an ex parte letter
stating that it would agree to comply
with the benchmarks for network-based
location technologies that were
proposed in the APCO/NENA/AT&T
Aug. 25 Ex Parte, with several
modifications. On June 30, 2010, the
Rural Cellular Association (RCA) filed
an ex parte letter stating that it supports
the proposed modifications in the T-
Mobile Ex Parte. On July 7, 2010, APCO
and NENA filed an ex parte letter stating
that they do not object to the proposed
modifications in the T-Mobile Ex Parte
and urged the Commission to proceed
expeditiously to implement the
modified proposals. On July 29, 2010,
General Communication, Inc. (GCI) filed
an ex parte letter including proposals
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with specific application to rural and
regional providers.

11. This Second Report and Order
represents our next step in a
comprehensive examination of E911
location accuracy and reliability. Taken
together, the APCO, NENA, AT&T,
Sprint, T-Mobile, and Verizon Wireless
proposals reflect agreement among
leading 911 stakeholders for new E911
accuracy requirements for both handset-
based and network-based location
technologies. In the context of our
review of the entire record in this
proceeding, we find that these
consensus proposals from national
public safety organizations and major
industry representatives will provide
public safety agencies with necessary
information during emergencies, and
benefit consumers, in a manner that is
technologically achievable. Moreover,
the timeframe for compliance and
permitted exclusions will serve to
minimize the economic impact on small
carriers while retaining significant
benefits for public safety.

III. Discussion

A. Compliance With Section 20.18(h) at
the County Level or PSAP Level

12. The rule changes we are adopting
today further our long-standing public
safety and homeland security goals in
this proceeding. First, they ensure that
all stakeholders—including public
safety entities, wireless carriers,
technology providers, and the public—
will benefit from an appropriate and
consistent compliance methodology.
Second, by making clear that location
accuracy compliance may not be
achieved on an averaged basis over large
geographical areas, the revised rules
ensure that PSAPs receive meaningful,
accurate location information from
wireless 911 callers in order to dispatch
local emergency responders to the
correct location. As a direct result, the
new rules will minimize potentially life-
threatening delays that may ensue when
first responders cannot be confident that
they are receiving accurate location
information. As discussed below, major
wireless carriers either already are
subject to most elements of the ex parte
proposals as a result of merger
conditions, or indicate they can comply
with the changed location accuracy
requirements based on existing location
technologies. These carriers also
indicate that it is feasible for them to
comply with our new requirement that
they provide confidence and
uncertainty data to PSAPs, which is
widely supported by the public safety
community. Also, as explained below,
we provide for certain exclusions

reflective of the technical limitations of
existing location technologies.
Furthermore, carriers facing unique
circumstances may seek waiver relief
based on certain factors.

13. As an initial matter, some
commenters have urged the Commission
to forego any rulemaking, advocating
instead that the Commission establish
an industry advisory group to draft new
rules relating to location accuracy.
Further, some technology companies
presented alternate views. For example,
Polaris Wireless, Inc. (Polaris) states that
the ex parte proposals maintain the
status quo for handset-based carriers
and “spark a migration to predominately
handset-based technologies even for
network-based carriers.” Therefore,
Polaris argues that “this proposed
framework will not drive the adoption
of the best E911 Phase II technologies
available today, such as hybrid systems,
nor will it achieve the greatest or fastest
possible outcome for the American
public.” S5 Wireless, Inc. (S5) “believes
it is currently possible to implement
newer technologies, such as that which
S5 offers, and easily achieve the
Commission’s accuracy standards.”

14. We decline to delay taking
Commission action, because of the
importance to public safety of
minimizing the potentially life-
threatening delays that may ensue when
first responders cannot be confident that
they are receiving accurate location
information. Further, while other
technologies may hold promise for
enhanced location accuracy, we find
that acting now to adopt clear new
geographic requirements based on the
existing location accuracy calculations
is the best course for the near-term. In
our companion proceeding adopted
today, we explore how differing
technology approaches may improve
wireless location accuracy going
forward.

15. Comments. A number of
commenters generally support requiring
compliance with section 20.18(h) at the
county or PSAP-level. However, a few
commenters held opposing views. Corr
Wireless Communications, LLC (Corr)
advocates using the Metropolitan
Statistical Area as a “more useful
measuring stick for this kind of service.”
Corr, however, indicates that it would
support a county-based metric provided
that the Commission “make an
exception in its accuracy requirement to
account for the impossibility or extreme
difficulty in meeting that standard in
rural areas.” Furthermore, a number of
commenters argue that complying with
the county-level standard would be
prohibitively expensive. For example,
the National Telecommunications

Cooperative Association (NTCA) argues
that “it is expected that the new
standards will impose prohibitive costs
on many rural wireless carriers, if
compliance is even possible.” The Rural
Telecommunications Group (RTG),
citing to its August 20, 2007 comments,
notes that rural carriers “may need to
construct an extraordinary number of
additional antenna sites,” and that,
“[wlith fewer customers than large
carriers serving urban areas, RTG
members and other rural wireless
carriers are unable to recover the
substantial cost of constructing a large
number of additional cell sites solely to
triangulate location data.” GCI argues
that the county-based metric does “not
take into account the technological and
economic realities of providing service
to low-density, topographically
challenged service areas, like Alaska,”
adding that “strict adherence to th[e]
proposed metrics [w]ould have the
perverse result of stifling deployments
to areas most in need of wireless
infrastructure investment.” NENA and
APCO favor “a waiver process to the
wholesale ‘exceptions’ for rural carriers
proposed by Corr Wireless which would
essentially only require Phase I in many
parts of the country.”

16. Discussion. Based on the complete
record in this proceeding, we revise the
wireless location accuracy rules to
require county-level or PSAP-level
compliance. We agree with APCO and
NENA and find that requiring
compliance at the county level reflects
recent consolidation efforts by PSAPs to
mirror county boundaries. In addition,
we agree that counties “are more easily
defined than PSAPs and are not prone
to administrative boundary changes.”
We find that compliance at the county
level can be achieved with currently
available technology, particularly in
conjunction with the revisions we make
to section 20.18(h) discussed below,
including the permitted exclusions.
Accordingly, we find that a county-level
compliance standard provides an
appropriate, consistent, and achievable
compliance methodology with respect
to wireless location accuracy standards.
We conclude that a county-level
compliance standard will ensure that
PSAPs receive accurate and meaningful
location information in most cases.
Moreover, nothing in the record
persuades us that such costs will be
prohibitive for participating wireless
carriers, including smaller carriers. The
commenters expressing these concerns
provide no quantification of the cost of
meeting these requirements. As
discussed below, however, we afford
certain exclusions and note that
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financial considerations, among others,
will be taken into account should a
service provider request waiver relief.

17. We also find that there continues
to be merit in a PSAP service area-based
compliance standard. As APCO and
NENA indicate, “county-level accuracy
would in many cases be identical to
PSAP-level accuracy.” In many areas,
PSAP service areas are coterminous
with county boundaries. Where PSAP
service areas are larger than counties,
however, providing location accuracy at
the PSAP level would be beneficial to
the public safety community since the
reported accuracy would match the
exact boundary of the PSAP’s service
area. Conversely, where PSAPs are
smaller than counties, providing
location accuracy information at the
PSAP level could be of even more value
to the PSAP and the public safety
community since the information would
be provided on a more granular basis
than that achieved at the larger county
level. Various public safety
organizations continue to express
support for PSAP-level compliance in
comments filed with the Commission.

18. We therefore find that both PSAP-
level compliance and county-level
compliance are beneficial towards
meeting the needs of PSAPs and public
safety first responders, and we will
allow carriers to choose which standard
better meets their needs. Such an
approach will permit carriers to analyze
carrier-specific factors like natural and
network topographies (for example,
foliage levels, terrain characteristics,
cell site density, overall system
technology requirements, etc.) while, in
either case, ensuring that public safety
responders receive timely and accurate
location information.

B. Handset-Based Location
Technologies

19. On August 20, 2008, NENA,
APCO, and Verizon Wireless filed a
joint proposal for “compliance
measurements for handset-based
technologies.” Specifically, they
propose the following new rules:

Two years after the Commission
adopts new rules, on a county-by-
county basis, 67% of Phase II calls must
be accurate to within 50 meters in all
counties; 80% of Phase II calls must be
accurate to within 150 meters in all
counties, provided, however, that a
carrier may exclude up to 15% of
counties from the 150 meter
requirement based upon heavy
forestation that limits handset-based
technology accuracy in those counties.

Eight years after the Commission
adopts new rules, on a county-by-
county basis, 67% of Phase II calls must

be accurate to within 50 meters in all
counties; 90% of Phase II calls must be
accurate to within 150 meters in all
counties, provided, however, that a
carrier may exclude up to 15% of
counties from the 150 meter
requirement based upon heavy
forestation that limits handset-based
technology accuracy in those counties.

20. Verizon Wireless explains that,
“the greatest technical barrier to the
accuracy of handset-based E911
technologies is the presence of terrain
obstructions, whether natural or
manmade * * * Where, for example, an
area’s topology is characterized by
forest, the likelihood of a good location
fix is reduced because the tree cover
obstructs the transmission path between
the satellites and the handset. The more
extensive the tree cover, the greater the
difficulty the system has in generating a
GPS-based fix.” To that end, Verizon
Wireless states that its joint proposal
with NENA and APCO compensates for
these “technical realities.”

21. The parties also pledged “to
convene, within 180 days of the
Commission’s order, an industry group
to evaluate methodologies for assessing
wireless 9—1-1 location accuracy for
calls originating indoors and report back
to the Commission within one year.” On
August 21, 2008, Sprint submitted a
letter in support of the NENA, APCO,
and Verizon Wireless proposal, stating:
The proposed accuracy standard meets
the concerns of public safety while
acknowledging the limitations of
current technology. Although setting the
accuracy standard at the county level
will impose significant testing costs and
require substantial time to complete, the
accuracy standards articulated should
be achievable. Sprint commends all
those involved in the work required to
produce this proposal and urges the
Commission to adopt this compromise.

22. As mentioned above, the
Commission previously adopted two
Orders approving applications for
transfers of control, involving Verizon
and ALLTEL Corporation and Sprint
Nextel and Clearwire Corporation,
conditioned upon their voluntary
agreements to abide by the conditions
set forth in their respective ex parte
letters, which are identical to the
wireless E911 proposals they submitted
in this proceeding.

23. Comments. Sprint Nextel, a
handset-based carrier, continues to
support the NENA, APCO, and Verizon
Wireless proposal. Sprint Nextel views
these benchmarks as “furthering the
goals of public safety; both by holding
carriers to a higher standard and by
ensuring that carriers are optimizing
their networks at the local level.” Sprint

Nextel adds that, “one of the significant
benefits of the compromise will be the
extensive testing required at the local
level.” Sprint Nextel notes that “[t]o date
the Commission has adopted new
accuracy requirements for two wireless
carriers, Sprint and Verizon Wireless”
and the Commission should therefore
“work toward developing regulations to
apply to the industry as a whole.”
NTELOS, however, expresses “concerns
that any new testing and reporting
requirements would be burdensome
since we are a small, regional carrier
and do not have the expertise within the
company to accomplish this task.”
NTELOS notes that it “depends heavily
on outside vendors for support in our
accuracy testing,” and “the unknown
cost of reporting requirements that
would accompany any rule change
could have significant repercussions for
smaller carriers.” RCA states that “as
currently proposed, the [handset based]
location accuracy standards provided by
Verizon Wireless and public safety
groups are not technically and
economically feasible for the Tier Il and
Tier III carriers that RCA represents.
Tier II carriers will need at least an
additional six months after the effective
date of any new rules to meet the 67%/
80% requirement proposed by Verizon
Wireless. Tier III carriers will need at
least an additional 12 months.”
SouthernLINC Wireless (SouthernLINC)
maintains that the proposals “fail to give
any consideration to the circumstances
and operational realities faced by the
nation’s smaller regional and rural
wireless carriers.” SouthernLINC
therefore argues for the “adoption of
alternative benchmarks for small and
mid-size Tier II and Tier III carriers,”
and proposes its own benchmarks in
order to “provide Tier Il and Tier III
carriers sufficient time to implement the
measures necessary to conduct county-
level testing.” Finally, SouthernLINC
notes that “for regional and rural
carriers, the impact of any new location
accuracy requirements is an issue of
both the cost of acquiring and deploying
additional technology * * * and the
cost of conducting statistically valid
testing on a county-by-county basis to
determine accuracy at the county level.”

24. Specifically with respect to the
parties’ proposal to exclude fifteen
percent of counties based upon heavy
forestation, Sprint Nextel argues that the
exclusion “acknowledges the technical
limitations of current technology and
does not penalize carriers for those
exceptionally challenging cases.”
However, Motorola suggests rather than
excluding 15 percent of counties based
on forestation, the Commission should
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adopt AT&T’s requirement for network-
based location technologies and allow
85 percent compliance at the final
benchmark. Motorola argues that “doing
so would provide carriers the flexibility
for exclusions based not only on
forestation, but also other situations
such as urban canyons and urban/rural
buildouts that limit handset-based
technology accuracy.” RCA argues that
“the percentage of counties that can be
excluded from the 150 meter
requirement based upon ‘heavy
forestation’ should be raised to twenty-
five percent for purposes of meeting the
67%/80% requirement and twenty
percent for the proposed 67%/90%
requirement,” and the Commission
“should...make clear that the [‘heavy
forestation’] exception includes all
terrain obstructions.” United States
Cellular Corp. (USCC) states that, “[t]o
date, neither APCO, NENA nor Verizon
Wireless have explained the rationale
for setting the exclusion limit at 15
percent nor have they explained why
this exclusion only applies in counties
with heavy forestation.” SouthernLINC
recommends that the term “heavy
forestation” be “changed to ‘challenging
environment’ in order to clarify the
nature of the of the 15-percent exclusion
and avoid any confusion as to the
exclusion’s applicability.” Verizon
Wireless “supports an industry-wide
rule that permits any carrier employing
a handset-based solution (including
Verizon Wireless) to exclude up to 15
percent of counties for any reason, not
solely because of “heavy forestation.”
APCO and NENA disagree with
including other terrain obstructions into
the fifteen percent exception, arguing
that this “would be unacceptable as it
could lead to the exclusion of large
metropolitan counties.” Rather, they
state that they wish to restrict the
exception only to forestation “on the
expectation that it would apply in most
cases to very sparsely populated
counties.” APCO and NENA also noted
that “a broader exclusion could lead to
substantial areas receiving substandard
location accuracy for E911 calls.”

25. Discussion. We find that the
consensus plan, based on the agreement
of important E911 stakeholders,
comprehensively addresses location
accuracy criteria in connection with
handset-based location technology.
These proposals ensure that carriers
using handset-based location
technologies are subject to appropriate
and consistent compliance methodology
that may not be based on averaging over
large geographical areas. Additionally,
we believe that the important public
safety issues at stake outweigh the

potential cost impact of imposing these
regulations. As we previously noted,
SouthernLINC argues that the
regulations would impose a significant
strain on smaller carriers; however,
SouthernLINC does not provide a
quantification of the cost of meeting
these requirements. Moreover, as
discussed below, financial
considerations, among others, will be
taken into account should a service
provider request waiver relief. Further,
we conclude that the proposed
compliance timeframes, limitations, and
exemptions will provide carriers with a
sufficient measure of flexibility to
account for technical and cost-related
concerns. Indeed, the approximately
two year’s passage of time since carriers
first had an opportunity to raise
concerns about the timing of the
benchmarks negates the request of some
carriers to extend the benchmarks for up
to an additional year. Further, the rule
changes we adopt today effectively relax
the existing handset-based requirements
by immediately reducing, for two years
after the effective date, the 150 meter
requirement from 95 percent of all calls
to 80 percent of all calls. Moreover, even
after eight years, the 150 meter
requirement rises only to 90 percent.

26. The proposals also represent an
acknowledgement by the public safety
and commercial communities that they
can address the critical need to provide
public safety agencies with meaningful
information in the event of an
emergency in a technically achievable
manner. The voluntary commitments to
abide by the same proposals by Verizon,
with respect to its transaction with
ALLTEL (a Tier II wireless carrier), and
Sprint, with respect to Clearwire, is
further evidence of the flexibility and
feasibility afforded by these criteria to
enable carriers to meet these criteria
even in the context of significant
transactions. Thus, we require wireless
licensees subject to section 20.18(h) of
the Commission’s rules who use
handset-based location technology to
satisfy these standards either at a
county-based geographic level or at the
PSAP service area level.

27. Because of the geographical and
topographical differences that
characterize different counties and
PSAP service areas, we find that we
should permit carriers using handset-
based location technology to exclude up
to 15 percent of counties or PSAP
service areas from the 150 meter
requirement based upon heavy
forestation, consistent with the ex parte
proposals. In this regard, we agree with
NENA and APCO that any expansion of
this exclusion, whether to an increased
percentage or based on factors in

addition to forestation, would excuse
compliance to an unacceptable level of
risk to public safety. We find that among
the challenges faced by handset-based
technologies, forestation is a substantial
contributor and that other terrain issues
typically would overlap with forestation
concerns. Therefore, we expect that
many of these other terrain issues will
be addressed through the forestation
exclusion. The more open-ended
approach advocated by commenters
may lead to overuse or abuse of
exceptions and potentially harm public
safety. The waiver process is thus much
more suitable to address individual or
unique problems, where we can analyze
the particular circumstances and the
potential impact to public safety. Some
commenters recommended specific
criteria for Tier III carrier waivers. We
address waiver requests in more detail
below.

28. In order to ensure that the public
safety community and the general
public are aware of these instances
where carriers cannot meet the Phase II
location accuracy requirements, and
prevent overuse of this exclusion, we
will require carriers to file a list of those
specific counties or PSAP service areas
where they are utilizing this exclusion,
within ninety days following approval
from the Office of Management and
Budget (OMB) for the related
information collection. This list must be
submitted electronically into the docket
of this proceeding, and copies sent to
NENA, APCO, and the National
Association of State 9-1-1
Administrators (NASNA) in paper or
electronic form. Further, carriers must
submit in the same manner any changes
to their exclusion lists within thirty
days of discovering such changes. We
find that permitting this exclusion,
subject to these reporting requirements,
properly but narrowly accounts for the
known technical limitations of handset-
based location accuracy technologies,
while ensuring that the public safety
community and the public at large are
sufficiently informed of these
limitations. We expect that carriers
failing to meet any particular
benchmark will promptly inform the
Commission and submit an
appropriately supported waiver request.
Further, we will monitor progress at
each benchmark and may request status
information if necessary.

29. We also encourage the parties to
meet as a group to evaluate
methodologies for assessing wireless
911 location accuracy for indoor calls.
Because indoor use poses unique
obstacles to handset-based location
technologies, and in light of the
expressed interest of both the public
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safety and commercial wireless
communities to further explore this
issue, we clarify that these standards
apply to outdoor measurements only.
Further, we are seeking comment in our
companion FNPRM/NOI on how best to
provide automatic location
identification (ALI) in technically
challenging environments, including
indoors.

C. Network-Based Location
Technologies

30. On August 25, 2008, NENA,
APCO, and AT&T submitted an ex parte
letter proposing new compliance
measurements specifically addressing
network-based technologies. NENA,
APCO, and AT&T initially explain their
proposal as follows:

As network-based providers will be
unable to meet the new proposed
county-level accuracy standards in all
areas relying solely upon current
network-based technology solutions,
carriers who employ network-based
location solutions may be expected to
deploy handset-based solutions as an
overlay to existing network-based
solutions in order to meet the more
stringent county-level requirements set
forth below. To encourage the
improvements in location accuracy that
may be achieved using both network
and handset based solutions, this
proposal provides that network-based
carriers may elect to use a system of
blended reporting for accuracy
measurements, as defined below.
Carriers also may elect to report
accuracy in any county based solely on
the handset-based accuracy standards.

31. The parties next propose the
following as the accuracy standards for
network-based carriers:

67%/100M: 67 percent of all calls,
measured at the county level, shall be
located within 100 meters in each
county by the end of year 5, in
accordance with the interim
benchmarks below; and

90%/300M: 90 percent of all calls,
measured at the county level, shall be
located within 300 meters in 85 percent
of all counties by the end of year 8, in
accordance with the interim
benchmarks below.

32. In complying with the above, the
parties provide the following limitation:
The county-level location accuracy

standards will be applicable to those
counties, on an individual basis, for
which a network-based carrier has
deployed Phase Il in at least one cell site
located within a county’s boundary.
Compliance with the 67 percent
standard and compliance with the 90
percent standard in a given county shall
be measured and reported

independently (i.e. the list of compliant
counties for the 67 percent standard
may be different than for the 90 percent
standard).

33. Further, consistent with the
opening explanation of their proposal,
the parties propose employing a
“blended” approach for meeting the
above accuracy standards. Under this
approach, carriers may take into account
the impact of introducing “aGPS”
(assisted GPS) handsets into their
customer bases. Specifically, the parties
state:

Accuracy data from both a network-
based solution and a handset-based
solution may be blended to meet the
network-based standard. Such blending
shall be based on weighting accuracy
data in the ratio of aGPS handsets to
non-aGPS handsets in the carrier’s
subscriber base. The weighting ratio
shall be applied to the accuracy data
from each solution and measured
against the network-based standards.

34. In their filing, the parties offer an
example of blended reporting assuming
60% penetration of aGPS devices in the
network. In effect, the result of this
example is a “blended average” for each
county that achieves better accuracy
than a network-based approach alone
would achieve. AT&T states that
environmental factors can “render the
achievement of the current network-
based location standards infeasible at
the county level.” However, AT&T
suggests that “these challenges can be
mitigated or overcome through the
deployment of aGPS technology.” AT&T
concludes, “[a]ccordingly, using both
network-based and handset-based E911
technologies in concert will allow all
carriers over time to significantly
improve E911 accuracy performance
across the majority of service areas.”

35. The NENA, APCO, and AT&T
proposal also sets the following
network-based solution compliance
benchmarks:

36. First, for the 67%/100 meter
standard:

End of Year 1: Carriers shall comply
in 60% of counties, which counties
shall cover at least 70% of the POPs
covered by the carrier, network-wide.
Compliance will be measured on a per
county basis using existing network-
based accuracy data.

End of Year 3: Carriers shall comply
in 70% of counties, which counties
shall cover at least 80% of the POPs
covered by the carrier, network-wide.
Compliance will be measured on a per
county basis, using, at the carrier’s
election, either (i) network-based
accuracy data; or (ii) blended reporting.

End of Year 5: Carriers shall comply
in 100% of counties. Compliance will

be measured on a per county basis,
using, at the carrier’s election, either:
(i) network-based accuracy data; (ii)
blended reporting; or (iii) subject to the
following caveat, solely handset-based
accuracy data (at handset-based
accuracy standards).

A carrier may rely solely on handset-
based accuracy data in any county if at
least 95% of its subscribers, network-
wide, use an aGPS handset, or if it offers
subscribers in that county who do not
have an aGPS device an aGPS handset
at no cost to the subscriber.

37. Second, for the 90%/300 meter
standard:

End of Year 3: Carriers shall comply
in 60% of counties, which counties
shall cover at least 70% of the POPs
covered by the carrier, network-wide.
Compliance will be measured on a per
county basis using, at the carrier’s
election, either: (i) Network-based
accuracy data; or (ii) blended reporting.

End of Year 5: Carriers shall comply
in 70% of counties, which counties
shall cover at least 80% of the POPs
covered by the carrier, network-wide.
Compliance will be measured on a per
county basis using, at the carrier’s
election, either (i) Network-based
accuracy data; or (ii) blended reporting.

End of Year 8: Carriers shall comply
in 85% of counties. Compliance will be
measured on a per county basis using,
at the carrier’s election, either: (i)
Network-based accuracy data; (ii)
blended reporting; or (iii) subject to the
caveat above, solely handset-based
accuracy data (at handset-based
accuracy standards).

38. Further, similar to the NENA,
APCO, and Verizon Wireless proposal
regarding stakeholder efforts to address
location accuracy for wireless calls
originating indoors, APCO, NENA, and
AT&T propose the establishment of an
E911 Technical Advisory Group (ETAG)
that would “work with the E911
community to address open issues
within this framework (e.g., updated
outdoor and indoor accuracy
measurement methodologies, tactics for
improving accuracy performance in
challenged areas, testing of emerging
technology claims, E911 responsibilities
in an open-access environment, the
development of hybrid network—A—
GPS technologies, etc.).” AT&T
continues to support the creation of an
ETAG and notes that “[tlhe Commission
has successfully leveraged such working
groups in the past to drive policy
forward, particularly in the public safety
area, where the Commission’s objectives
are clear but the technical path forward
requires further research and
development before implementation is
possible.”
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39. Comments. In response to the
Bureau Public Notice, T-Mobile and
RCA argued that “[blecause as a
practical matter a carrier must
implement A—GPS and reach certain
handset penetration levels in order to
meet some of the proposed benchmarks,
and because implementation of A—GPS
for GSM carriers is directly tied to
implementation of 3G service, several of
the proposed benchmarks will not be
technically and economically feasible
for carriers other than AT&T unless
these other carriers have a more nearly
comparable period from the
introduction of their own 3G services to
meet the benchmarks.” Specifically,
T-Mobile and RCA advocated deferring
the first benchmark by six months for
Tier I and Tier II carriers and deferring
the first benchmark by one year for Tier
III carriers. In addition, they argued that
“[flor T-Mobile, * * * the second, third
and fourth benchmarks need to be
delayed by at least two years in order for
T-Mobile to have a timeline from 3G
deployment similar [to] AT&Ts. For
RCA members, the second, third, and
fourth benchmarks need to be delayed
further as their deployment of 3G
services and A—GPS handsets has not
yet begun.” Nokia agreed with this
approach, arguing that it would “allow
for a more technically and commercially
feasible approach for all affected
carriers, including carriers who are in
initial stages of deploying 3G across
their networks.” RCA also noted that
“Tier II and Tier III carriers do not
necessarily have access to the same
array or types of handsets * * * as Tier
I carriers * * * due, in large part, to the
growing use of exclusivity arrangements
between the Nation’s largest wireless
carriers and handset manufacturers.”
NENA and APCO, however, noted that
T-Mobile’s plan would “probably
require more than seven years [to reach
the third benchmark] as they would link
the start-date to the deployment of A—
GPS handsets.” Moreover, NENA and
APCO noted that variations among
carriers in their deployment of next
generation technologies “might be
among the factors that could be
considered in a waiver process.”
Further, AT&T argued that “[t]he
flexibility built into the joint proposal
* * * will enable carriers to meet the
joint proposal’s ultimate requirements
and interim benchmarks through a
variety of means and incorporating the
technologies that are best suited to their
network and their particular
deployment strategy * * * Particularly
in light of that flexibility, AT&T is
confident that the APCO/NENA/AT&T
joint proposal is technically feasible for

carriers that currently rely on network-
based solutions.”

40. In response to the Second Bureau
Public Notice, T-Mobile, RCA, and RTG
maintained that upon revisiting their
previously submitted proposal, “with
the benefit of additional experience
* * * jt still may not be flexible enough
to recognize reality.” As such, T-Mobile,
RCA, and RTG requested the
Commission “simply to require that all
3G handsets manufactured in or
imported into the United States be A—
GPS-capable after a date certain.”
T-Mobile, RCA, and RTG also requested
the Commission to require “after an
appropriate transition period, carriers
[to] enable their entire network to be
able to handle and to provide to PSAPs
GPS-based location data from an A-
GPS-capable handset, rather than
locating these handsets using network-
based technology.” According to
T-Mobile, RCA, and RTG, “[t]his
handset requirement approach is
simpler than the complex combinations
of benchmarks and exclusions in
virtually all of last year’s proposals, can
be easily monitored and enforced, and
would ultimately produce the best
technically feasible results for these
“hard-to-estimate” areas.” The Blooston
Rural Carriers supported the T-Mobile/
RCA/RTG proposal and noted that “it
would help move network-based
carriers toward development of handset-
based technology in a rapid but realistic
timeframe.” NTCA believes that the
T-Mobile/RCA/RTG proposal
“accomplishes the Commission’s
objectives and makes sense for small
carriers.” NENA and APCO opposed the
T-Mobile/RCA/RTG proposal, however,
and “think the better answer is to
establish a timeframe for compliance,
reporting on efforts to meet elements of
the timeframe and, where necessary,
seek waivers based [on] current
information and facts.”

41. Corr Wireless proposes that the
Commission “adopt the county-based
metric but make an exception in its
accuracy requirement to account for the
impossibility or extreme difficulty of
meeting that standard in a rural area.”
Specifically, Corr advocates that “in
areas or counties where a network-
solution carrier has fewer than four
overlapping cell contours * * * only
Phase I accuracy would be required.”
Corr argues that “this exception is likely
to be temporary in nature since Corr
agrees with AT&T that the deployment
in the near future of ‘A-GPS’ technology
will enable even network-solution
carriers to achieve high levels of
location accuracy.” However, Corr also
states that, “in order for small carriers
like Corr to improve E911 accuracy

through the deployment of advanced A—
GPS handsets, they must have access to
those handsets.” Therefore, Corr argues
that “the Commission should require
handset manufacturers to make all
handsets available on a non-
discriminatory basis.” T-Mobile
disagrees, arguing that “this will not
meaningfully accelerate deployment of
A-GPS handsets. Carriers will already
be driven by the benchmarks to
incorporate A—GPS into their handsets

* * * Thus Corr’s proposed mandate is
duplicative and unnecessary.” GCI
Communications, in a later ex parte,
proposes that “Tier III carriers in Alaska
be required to measure compliance with
the interim and final benchmarks only
for those areas within a four-mile radius
circle that includes at least five cell
sites, where the test location within
such circle has a usable signal level
greater than —104 dBm to all cell sites
within the circle.” GCI Communications
also notes that any new benchmarks
applicable to network-based carriers
should “at the very least exclude any
geographic area designated for
measurement (like county or borough)
where fewer than three cell sites are
deployed and any community, or part of
a community, where at least three cell
sites are not viewable to a handset.”
Finally, a number of commenters
support the creation of an industry
advisory group to further study and
provide recommendations related to
location accuracy.

42. In a later filed ex parte, T-Mobile
stated that it would agree to comply
with the NENA/APCO/AT&T Aug. 25
Ex Parte for network-based carriers,
with the following modifications.

First, “[w]hen using network-based
measurements as a component of the
county-level compliance calculation
(i.e., if the carrier is using network-only
measurements or blending network and
A—GPS measurements),” the
Commission should permit the carrier to
“exclude that county if it has fewer than
3 cell sites.”

Second, the Commission should
“[plermit a carrier to use “blending” as
well as “network-only” measurements at
the first benchmark.”

Third, the Commission should
“la]llow a carrier to comply with the
Year-5 (third) benchmark using only
handset-based measurements so long as
it has achieved at least 85% (rather than
95%) AGPS handset penetration among
its subscribers.”

In response, RCA “expressed its
support” for the exclusion of counties
with less than three cell sites, and
APCO and NENA submitted a joint
letter supporting T-Mobile’s
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modifications, and urging prompt
resolution of this proceeding.

43. Discussion. As with the county
level location accuracy proposal
received from handset-based carriers,
we find that the NENA, APCO, and
AT&T proposals, as modified by the
T-Mobile Ex Parte, represent a
consensus from important E911
stakeholders, which comprehensively
addresses location accuracy criteria in
connection with network-based
technologies. We find that these
proposals ensure that carriers using
network-based location technologies are
subject to appropriate and consistent
compliance methodology that no longer
may be based on nationwide averaging.
Also like the handset-based consensus,
the proposals represent an
acknowledgment by members of both
the public safety and commercial
communities that they can address the
critical need to provide public safety
agencies with meaningful information
in the event of an emergency in a
technically achievable manner. We
reject earlier proposals by T-Mobile and
RCA that would extend the compliance
benchmarks. We agree with NENA and
APCO, and find that extending the
compliance benchmarks would disserve
the important public safety goals of this
proceeding. Consistent with the views
of AT&T, we find that the proposed
compliance timeframes, limitations, and
exemptions will allow carriers a
sufficient measure of flexibility to
account for technical and cost-related
concerns.

44. We also find that the T-Mobile Ex
Parte includes modifications that are
reasonable under the circumstances.
First, in regard to T-Mobile’s request to
exclude counties with fewer than three
cell sites, we note that it is not
technically possible for a carrier to
triangulate a caller’s location with only
one or two cell sites. Moreover, we are
concerned that the absence of an
appropriate exception may have the
unintended consequence of carriers
choosing to eliminate service where
they are unable to triangulate position.
In such circumstances, clearly the
availability of wireless service to enable
a caller to reach 911 in the first instance
outweighs the potential lack of ALI
capability, at least until blending of
A—-GPS-enabled handsets permits ALIL
At the same time, we want to make sure
that any exclusion we adopt is (1) not
overly or unnecessarily employed, (2)
specifically targeted to the inability, as
a technical matter, to determine position
through triangulation, and (3) time-
limited, transparent, and regularly
revisited. Simply focusing on a county-
based exclusion may fail to account for

all situations. A county-based exclusion
may be over-inclusive by failing to
account for cell sites outside a county
that can be used to triangulate. Some
counties, boroughs, parishes, etc. may
be so large that, even though containing
three or more cell sites, may still present
technical challenges in achieving ALI.
This can occur when cell sites are
configured to provide coverage to
specific communities that are at great
distances from each other, or where
mountainous or other terrain features
prohibit triangulation of cell sites that
absent such features could permit
triangulation. On the other hand,
triangulation may be possible in only
certain portions of a county, or due to
the proximity of towers available in an
adjacent county. All the while, the need
for this exclusion specific to network-
based location technologies should
diminish over time as carriers blend
A-GPS handsets into their customer
base.

45. Accordingly, we will permit
network-based carriers to exclude from
compliance particular counties, or
portions of counties, where
triangulation is not technically possible,
such as locations where at least three
cell sites are not sufficiently visible to
a handset. Similar to the 15 percent
county exclusion we permit for handset-
based carriers above, in order to ensure
that the public safety community and
the general public are aware of these
instances where carriers cannot meet
the Phase II location accuracy
requirements, and prevent overuse of
this exclusion, we will require carriers
to file a list of those specific counties,
or portions thereof, where they are
utilizing this exclusion, within ninety
days following approval from OMB for
the related information collection. This
list must be submitted electronically
into the docket of this proceeding, and
copies sent to NENA, APCO, and
NASNA in paper or electronic form.
Further, carriers must submit in the
same manner any changes to their
exclusion lists within thirty days of
discovering such changes.

46. At the same time, we find it
appropriate to place a time limit on this
exclusion, because the need for this
exclusion will diminish over time as
network-based carriers incorporate
A-GPS handsets into their subscriber
bases. Accordingly, we will sunset this
exclusion eight years after the effective
date of this Order. Eight years following
the effective date is the period of time
by which the revised network-based
requirements become fully effective.
Network-based carriers that continue to
lack the technical ability to triangulate
position in certain areas upon the sunset

date may seek extended relief from the
Commission at that time. We find that
permitting this exclusion, subject to the
initial reporting requirement, the
obligation to update the list of excluded
areas, and the sunset period, properly
but narrowly accounts for the known
technical limitations of network-based
location accuracy technologies, while
ensuring that the public safety
community and the public at large are
sufficiently informed of these
limitations.

47. T-Mobile also requests that the
Commission “[plermit a carrier to use
‘blending’ as well as ‘network-only’
measurements at the first benchmark.”
We find that in terms of the blending
element, there is no reason to
differentiate among the compliance
mechanisms for the three benchmarks.
Thus, we will permit a carrier to blend
accuracy data from both a network-
based solution and a handset-based
solution to meet the network-based
standard at the first benchmark. Lastly,
T-Mobile requests that the Commission
“la]llow a carrier the option to comply
with the Year 5 (third) benchmark using
only handset-based measurements so
long as it has achieved at least 85%
(rather than 95%) A—GPS handset
penetration among its subscribers.” We
agree with T-Mobile that this approach
“is more consistent with a phased
transition to 95% A—-GPS handset
penetration over the entire 8-year
period.” We also note that without this
modification, a carrier’s percentage of
low-end customers could significantly
affect its ability to meet the benchmarks.
As T-Mobile and RCA point out, “[1]ow-
end customers are less likely to move
rapidly to the new 3G services and
A-GPS handsets.” Accordingly, we will
permit a network-based carrier to
comply with the third benchmark using
only handset-based measurements, as
long as it has achieved at least 85%
A-GPS handset penetration among its
subscribers.

48. Taking into consideration our
goals for this proceeding and the entire
record, we amend the network-based
location accuracy rules consistent with
the NENA, APCO and AT&T proposals,
as modified by the T-Mobile Ex Parte,
and as modified as discussed above
with respect to the permitted exclusions
where triangulation is not technically
achievable. Accordingly, we require
wireless licensees subject to section
20.18(h) of the Commission’s rules
using network-based location
technology to satisfy these standards
either at a county-based or PSAP-based
geographic level. We clarify that these
standards apply to outdoor
measurements only. As described above,
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and modified by the T-Mobile Ex Parte,
we will also allow accuracy data from
both a network-based solution and a
handset-based solution to be blended to
meet the network-based standard. We
agree with AT&T that allowing this type
of blending can mitigate perceived
challenges associated with providing
accurate location identification in
certain areas. As before concerning the
handset-based requirements, we expect
that carriers failing to meet any
particular benchmark will promptly
inform the Commission and submit an
appropriately supported waiver request.
Further, we will monitor progress at
each benchmark and may request status
information if necessary.

49. Finally, as we previously noted,
AT&T commits to creating an ETAG that
would further examine related E911
issues. We encourage this effort, as well
as Verizon’s offer to convene an
industry group to explore location
accuracy for indoor calls as discussed
above. Our companion FNPRM/NOI
also seeks comment on these issues.

D. Confidence and Uncertainty Data

50. In the NPRM, we tentatively
concluded that carriers should
automatically provide accuracy data to
PSAPs. We asked how and in what
format that data should be transferred to
each applicable PSAP. We also asked
how often it should be reported or
provided and whether it should be
provided as part of the call information/
ALL Finally, we asked what the
appropriate level of granularity for such
accuracy data should be.

51. NENA, APCO, and AT&T include
in their ex parte submission a proposal
with respect to the provision of
confidence and uncertainty data to
PSAPs. Specifically:

Confidence and uncertainty data shall
be provided on a per call basis upon
PSAP request. This requirement shall
begin at the end of Year 2, to allow
testing to establish baseline confidence
and uncertainty levels at the county
level. Once a carrier has established
baseline confidence and uncertainty
levels in a county, ongoing accuracy
shall be monitored based on the
trending of uncertainty data and
additional testing shall not be required.

52. This proposal is widely welcomed
by the public safety community, as well
as by representatives of industry. In its
original request for declaratory ruling,
APCO stated, “[r]egardless of the
geographic area over which accuracy is
measured, it is critical for PSAPs to
know just how accurate the information
is that they do receive.” APCO later
explained:

PSAPs need to know the level of E9—
1-1 accuracy to facilitate appropriate
dispatching of emergency responders.
For example, responders need to know
what to do if they arrive at the “wrong
address” or are unable to see the
emergency upon arrival. If the call was
delivered with a high degree of
accuracy, the search for the actual
emergency can be narrowed without
requiring additional personnel.
However, if the accuracy levels are
actually low, then responders need to be
prepared for a wider area search, and
additional scarce resources may need to
be dispatched. APCO and NENA also
stress that providing confidence and
uncertainty data on a per call basis “will
greatly improve the ability of PSAPs to
utilize accuracy data and manage their
9-1-1 calls.” Industry representatives
have similarly expressed the importance
of confidence and uncertainty data. In
this respect, we agree with AT&T that
“the delivery of confidence and
uncertainty data on a per-call basis will
markedly improve 911 call takers’
ability to assess the validity of each
call’s location information and deploy
public safety resources accordingly.”
Sprint Nextel notes that “the uncertainty
factor provides PSAPs with real time
information about the quality of location
calculation and removes the need to
make their own assessment regarding
the relative reliability of any particular
fix.”

53. Comments. AT&T argues that
“wireless carriers are well positioned to
develop and transmit C/U data, and our
discussions with public safety
organizations have made clear that, by
enabling first responders to more
accurately identify the relevant search
data, the data can be very useful for
PSAPs that are equipped to receive and
utilize it.” AT&T adds that “it is
important that the C/U data delivered by
carriers adhere to a single, common
standard * * * AT&T and other carriers
have reached consensus that uncertainty
estimates will be provided by carriers at
a confidence level corresponding to one
standard deviation (‘one sigma’) from
the mean” (or a confidence level of
approximately 68 percent). Sprint
Nextel supports the proposal to transmit
confidence and uncertainty data upon
PSAP request, but states that this is
dependent on LECs forwarding this data
to PSAPs and that “the Commission
must require owners of E911 networks
to take the steps necessary to
accommodate such data.” AT&T
likewise notes that, “for the data to
provide value * * * the local exchange
carrier must deliver that [confidence
and uncertainty] data to the PSAP, and

the PSAP must be equipped to receive
and use it.” Verizon states that “in some
cases, the emergency services provider
does not have the capability to transmit
confidence and uncertainty
information” and that the Commission
should “require wireless carriers to
include confidence and uncertainty
information in the call location
information they provide to the
emergency services providers.” NENA
and APCO state that “[flor those [System
Service Providers] who do not pass
uncertainty data to PSAPs, the burden
should be on the SSP to demonstrate
that they do not pass uncertainty data at
the request of the PSAP or because of
technical infeasibility, in which case a
waiver may be warranted.” However,
Telecommunications Systems, Inc.
states that the Commission should
“reject the unspoken mandate to require
extensive initial baseline ground truth
testing and examine the benefits of
using horizontal uncertainty as the
initial and primary criteria for meeting
location accuracy standards and the
location information provided to
PSAPs.”

54. Discussion. Regardless of whether
a carrier employs handset-based or
network-based location technology, we
require wireless carriers to provide
confidence and uncertainty data on a
per call basis upon PSAP request
beginning at the end of year two.
Although the NENA, APCO and AT&T
proposal specifically applies to
network-based location technologies,
the record supports a finding that
confidence and uncertainty data is
useful for PSAPs in all cases, and that
it is both technologically feasible and in
the public interest to require both
handset-based and network-based
carriers to provide confidence and
uncertainty data in the manner
proposed. Further, as
Telecommunications Systems, Inc.
notes in its comments, implementation
of its proposed alternative process
would require “further cooperative
study.” We thus decline to adopt its
proposal, but do not preclude future
consideration.

55. In addition, in light of the
importance and usefulness of
confidence and uncertainty data to
public safety as demonstrated in the
record, we take additional steps to
ensure that the requirements we impose
on wireless carriers are meaningful.
Thus, to ensure that confidence and
uncertainty data is made available to
requesting PSAPs, we also require
entities responsible for transporting this
data between the wireless carriers and
PSAPs, including LECs, CLECs, owners
of E911 networks, and emergency
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service providers (collectively, System
Service Providers (SSPs)), to implement
any modifications to enable the
transmission of confidence and
uncertainty data provided by wireless
carriers to the requesting PSAPs.
Additionally, we agree with APCO and
NENA that an SSP that does not pass
confidence and uncertainty data to
PSAPs must demonstrate in a request
for waiver relief that it cannot pass this
data to the PSAPs due to technical
infeasibility.

E. Waiver Requests

56. Some commenters recommended
specific criteria for Tier III carrier
waivers. We decline at this time to
adopt any changes to the Commission’s
existing waiver criteria, which have
been sufficient to date in addressing
particular circumstances on a case-by-
case basis and remain available to all
carriers. Further, we expect that the rule
changes we adopt today should
minimize the need for waiver relief. For
handset-based carriers, we are
permitting an exclusion of fifteen
percent of counties due to heavy
forestation and similar terrain features
that impede the ability to obtain
accurate location information. For
network-based carriers, we are
permitting exclusion of counties or
portions of counties where cell site
triangulation is not technically possible.
In addition, the revised benchmarks are
based on an eight-year compliance
period, with the earliest benchmark not
taking effect until one year following the
effective date of this Order. Finally, we
make clear that the revised location
accuracy requirements do not apply to
indoor use cases.

IV. Procedural Matters

A. Final Regulatory Flexibility Analysis

57. As required by the Regulatory
Flexibility Act (RFA), an Initial
Regulatory Flexibility Analysis (IRFA)
was incorporated into the Notice. The
Commission sought written public
comment on the possible significant
economic impact on small entities
regarding the proposals addressed in the
Notice, including comments on the
IFRA. Pursuant to the RFA, a Final
Regulatory Flexibility Analysis is set
forth in Appendix B of the Second
Report and Order.

B. Paperwork Reduction Act of 1995
Analysis

58. This document contains proposed
new information collection
requirements. The Commission, as part
of its continuing effort to reduce
paperwork burdens, invites the general

public and the OMB to comment on the
information collection requirements
contained in this document, as required
by the Paperwork Reduction Act of
1995, Public Law 104-13. In addition,
pursuant to the Small Business
Paperwork Relief Act of 2002, Public
Law 107-198, see 44 U.S.C. 3506(c)(4),
we seek specific comment on how we
might “further reduce the information
collection burden for small business
concerns with fewer than 25
employees.”

C. Congressional Review Act

59. The Commission will send a copy
of this Second Report and Order in a
report to be sent to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A).

D. Accessible Formats

60. To request materials in accessible
formats for people with disabilities
(braille, large print, electronic files,
audio format), send an e-mail to
fec504@fcc.gov or call the Consumer &
Governmental Affairs Bureau at 202—
418-0530 (voice), 202—418-0432 (tty).
Contact the FCC to request reasonable
accommodations for filing comments
(accessible format documents, sign
language interpreters, CARTS, etc.) by
e-mail: FCC504@fcc.gov; phone: (202)
418-0530 (voice), (202) 418—0432
(TTY).

V. Ordering Clauses

61. Accordingly, it is ordered,
pursuant to sections 1, 4(i), and 332 of
the Communications Act of 1934, as
amended, 47 U.S.C. 151, 154(i), 332,
that the Second Report and Order in PS
Docket No. 07 114 IS ADOPTED, and
that part 20 of the Commission’s rules,
47 CFR Part 20, is amended as set forth
in Appendix C. The Second Report and
Order shall become effective 60 days
after publication in the Federal
Register, subject to OMB approval for
new information collection
requirements.

62. It is further ordered that the
Request for Declaratory Ruling filed by
APCO is granted in part and denied in
part to the extent indicated herein.

63. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Second Report and Order, including
the Final Regulatory Flexibility
Analysis, to the Chief Counsel for
Advocacy of the Small Business
Administration.

List of Subjects in 47 CFR Part 20

Communications common carriers,
Communications equipment, Radio.

Federal Communications Commission.
Marlene H. Dortch,
Secretary.

Final Rules

m For the reasons stated in the preamble,
the Federal Communications
Commission amends 47 CFR part 20 as
follows:

PART 20—COMMERCIAL MOBILE
RADIO SERVICES

m 1. The authority citation for part 20
continues to read as follows:

Authority: 47 U.S.C. 154, 160, 201, 251—
254, 303, and 332 unless otherwise noted.
m 2. Section 20.18(h) is revised to read
as follows:

§20.18 911 Service.

* * * * *

(h) Phase II accuracy. Licensees
subject to this section shall comply with
the following standards for Phase II
location accuracy and reliability, to be
tested and measured either at the county
or at the PSAP service area geographic
level, based on outdoor measurements
only:

(1) Network-based technologies:

(i) 100 meters for 67 percent of calls,
consistent with the following
benchmarks:

(A) One year from January 18, 2011,
carriers shall comply with this standard
in 60 percent of counties or PSAP
service areas. These counties or PSAP
service areas must cover at least 70
percent of the population covered by the
carrier across its entire network.
Compliance will be measured on a per-
county or per-PSAP basis using, at the
carrier’s election, either

(1) Network-based accuracy data, or

(2) Blended reporting as provided in
paragraph (h)(1)(iv) of this section.

(B) Three years from January 18, 2011,
carriers shall comply with this standard
in 70 percent of counties or PSAP
service areas. These counties or PSAP
service areas must cover at least 80
percent of the population covered by the
carrier across its entire network.
Compliance will be measured on a per-
county or per-PSAP basis using, at the
carrier’s election, either

(1) Network-based accuracy data, or

(2) Blended reporting as provided in
paragraph (h)(1)(iv) of this section.

(C) Five years from January 18, 2011,
carriers shall comply with this standard
in 100% of counties or PSAP service
areas covered by the carrier. Compliance
will be measured on a per-county or
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per-PSAP basis, using, at the carrier’s
election, either

(1) Network-based accuracy data,

(2) Blended reporting as provided in
paragraph (h)(1)(iv) of this section, or

(3) Handset-based accuracy data as
provided in paragraph (h)(1)(v) of this
section.

(ii) 300 meters for 90 percent of calls,
consistent with the following
benchmarks:

(A) Three years from January 18,
2011, carriers shall comply with this
standard in 60 percent of counties or
PSAP service areas. These counties or
PSAP service areas must cover at least
70 percent of the population covered by
the carrier across its entire network.
Compliance will be measured on a per-
county or per-PSAP basis using, at the
carrier’s election, either

(1) Network-based accuracy data, or

(2) Blended reporting as provided in
paragraph (h)(1)(iv) of this section.

(B) Five years from January 18, 2011,
carriers shall comply in 70 percent of
counties or PSAP service areas. These
counties or PSAP service areas must
cover at least 80 percent of the
population covered by the carrier across
its entire network. Compliance will be
measured on a per-county or per-PSAP
basis using, at the carrier’s election,
either

(1) Network-based accuracy data, or

(2) Blended reporting as provided in
paragraph (h)(1)(iv) of this section.

(C) Eight years from January 18, 2011,
carriers shall comply in 85 percent of
counties or PSAP service areas.
Compliance will be measured on a per-
county or per-PSAP basis using, at the
carrier’s election, either

(1) Network-based accuracy data,

(2) Blended reporting as provided in
paragraph (h)(1)(iv) of this section, or

(3) Handset-based accuracy data as
provided in paragraph (h)(1)(v) of this
section.

(iii) County-level or PSAP-level
location accuracy standards for
network-based technologies will be
applicable to those counties or PSAP
service areas, on an individual basis, in
which a network-based carrier has
deployed Phase Il in at least one cell site
located within a county’s or PSAP
service area’s boundary. Compliance
with the requirements of paragraph
(h)(1)(i) and paragraph (h)(1)(ii) of this
section shall be measured and reported
independently.

(iv) Accuracy data from both network-
based solutions and handset-based
solutions may be blended to measure
compliance with the accuracy
requirements of paragraph (h)(1)(i)(A)
through (C) and paragraph (h)(1)(ii)(A)
through (C) of this section. Such

blending shall be based on weighting
accuracy data in the ratio of assisted
GPS (“A-GPS”) handsets to non-A-GPS
handsets in the carrier’s subscriber base.
The weighting ratio shall be applied to
the accuracy data from each solution
and measured against the network-based
accuracy requirements of paragraph
(h)(1) of this section.

(v) A carrier may rely solely on
handset-based accuracy data in any
county or PSAP service area if at least
85 percent of its subscribers, network-
wide, use A—GPS handsets, or if it offers
A-GPS handsets to subscribers in that
county or PSAP service area at no cost
to the subscriber.

(vi) A carrier may exclude from
compliance particular counties, or
portions of counties, where
triangulation is not technically possible,
such as locations where at least three
cell sites are not sufficiently visible to
a handset. Carriers must file a list of the
specific counties or portions of counties
where they are utilizing this exclusion
within 90 days following approval from
the Office of Management and Budget
for the related information collection.
This list must be submitted
electronically into PS Docket No. 07—
114, and copies must be sent to the
National Emergency Number
Association, the Association of Public-
Safety Communications Officials-
International, and the National
Association of State 9-1-1
Administrators. Further, carriers must
submit in the same manner any changes
to their exclusion lists within thirty
days of discovering such changes. This
exclusion will sunset on [8 years after
effective date].

(2) Handset-based technologies:

(i) Two years from January 18, 2011,
50 meters for 67 percent of calls, and
150 meters for 80 percent of calls, on a
per-county or per-PSAP basis. However,
a carrier may exclude up to 15 percent
of counties or PSAP service areas from
the 150 meter requirement based upon
heavy forestation that limits handset-
based technology accuracy in those
counties or PSAP service areas.

(ii) Eight years from January 18, 2011,
50 meters for 67 percent of calls, and
150 meters for 90 percent of calls, on a
per-county or per-PSAP basis. However,
a carrier may exclude up to 15 percent
of counties or PSAP service areas from
the 150 meter requirement based upon
heavy forestation that limits handset-
based technology accuracy in those
counties or PSAP service areas.

(ii1) Carriers must file a list of the
specific counties or PSAP service areas
where they are utilizing the exclusion
for heavy forestation within 90 days
following approval from the Office of

Management and Budget for the related
information collection. This list must be
submitted electronically into PS Docket
No. 07-114, and copies must be sent to
the National Emergency Number
Association, the Association of Public-
Safety Communications Officials-
International, and the National
Association of State 9-1-1
Administrators. Further, carriers must
submit in the same manner any changes
to their exclusion lists within thirty
days of discovering such changes.

(3) Confidence and uncertainty data:
Two years after January 18, 2011, all
carriers subject to this section shall be
required to provide confidence and
uncertainty data on a per-call basis
upon the request of a PSAP. Once a
carrier has established baseline
confidence and uncertainty levels in a
county or PSAP service area, ongoing
accuracy shall be monitored based on
the trending of uncertainty data and
additional testing shall not be required.
All entities responsible for transporting
confidence and uncertainty between
wireless carriers and PSAPs, including
LECs, CLECs, owners of E911 networks,
and emergency service providers
(collectively, System Service Providers
(SSPs)) must implement any
modifications that will enable the
transmission of confidence and
uncertainty data provided by wireless
carriers to the requesting PSAP. If an
SSP does not pass confidence and
uncertainty data to PSAPs, the SSP has
the burden of proving that it is
technically infeasible for it to provide
such data.

* * * * *
[FR Doc. 2010-29007 Filed 11-17-10; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 679
[Docket No. 0910131363-0087—-02]
RIN 0648-XA048

Fisheries of the Exclusive Economic
Zone Off Alaska; Pacific Cod by
Catcher Vessels Greater Than or Equal
to 60 Feet (18.3 Meters) Length Overall
Using Pot Gear in the Bering Sea and
Aleutian Islands Management Area

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.
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SUMMARY: NMF'S is prohibiting directed
fishing for Pacific cod by pot catcher
vessels greater than or equal to 60 feet
(18.3 meters (m)) length overall (LOA)
in the Bering Sea and Aleutian Islands
management area (BSAI). This action is
necessary to prevent exceeding the 2010
Pacific cod total allowable catch (TAC)
specified for pot catcher vessels greater
than or equal to 60 feet (18.3 m) LOA
in the BSAL

DATES: Effective 1200 hrs, Alaska local
time (A.l.t.), November 15, 2010,
through 2400 hrs, A.l.t., December 31,
2010.

FOR FURTHER INFORMATION CONTACT: ]Osh
Keaton, 907-586—7228.

SUPPLEMENTARY INFORMATION: NMFS
manages the groundfish fishery in the
BSAI exclusive economic zone
according to the Fishery Management
Plan for Groundfish of the Bering Sea
and Aleutian Islands Management Area
(FMP) prepared by the North Pacific
Fishery Management Council under
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act. Regulations governing fishing by
U.S. vessels in accordance with the FMP
appear at subpart H of 50 CFR part 600
and 50 CFR part 679.

The 2010 Pacific cod TAC allocated as
a directed fishing allowance to pot
catcher vessels greater than or equal to
60 feet (18.3 m) LOA in the BSAI is
12,591 metric tons as established by the
final 2010 and 2011 harvest
specifications for groundfish in the
BSAI (75 FR 11778, March 12, 2010).

In accordance with §679.20(d)(1)(iii),
the Administrator, Alaska Region,
NMEFS, has determined that the 2010
Pacific cod TAC allocated as a directed
fishing allowance to pot catcher vessels
greater than or equal to 60 feet (18.3 m)
LOA in the BSAI has been reached.
Consequently, NMFS is prohibiting
directed fishing for Pacific cod by pot
catcher vessels greater than or equal to
60 feet (18.3 m) LOA in the BSAL

After the effective date of this closure
the maximum retainable amounts at
§679.20(e) and (f) apply at any time
during a trip.

Classification

This action responds to the best
available information recently obtained
from the fishery. The Assistant
Administrator for Fisheries, NOAA
(AA), finds good cause to waive the
requirement to provide prior notice and
opportunity for public comment
pursuant to the authority set forth at 5

U.S.C. 553(b)(B) as such requirement is
impracticable and contrary to the public
interest. This requirement is
impracticable and contrary to the public
interest as it would prevent NMFS from
responding to the most recent fisheries
data in a timely fashion and would
delay the closure of Pacific cod by pot
catcher vessels greater than or equal to
60 feet (18.3 m) LOA in the BSAI. NMFS
was unable to publish a notice
providing time for public comment
because the most recent, relevant data
only became available as of November
12, 2010.

The AA also finds good cause to
waive the 30-day delay in the effective
date of this action under 5 U.S.C.
553(d)(3). This finding is based upon
the reasons provided above for waiver of
prior notice and opportunity for public
comment.

This action is required by § 679.20
and is exempt from review under
Executive Order 12866.

Authority: 16 U.S.C. 1801 et seq.

Dated: November 15, 2010.
Brian W. Parker,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2010-29130 Filed 11-15-10; 4:15 pm]
BILLING CODE 3510-22-P
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issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 532
RIN 3206—-AM32

Prevailing Rate Systems; Redefinition
of the Madison, WI, and Southwestern
Wisconsin Appropriated Fund Federal
Wage System Wage Areas

AGENCY: U.S. Office of Personnel
Management.

ACTION: Proposed rule with request for
comments.

SUMMARY: The U.S. Office of Personnel
Management is issuing a proposed rule
that would redefine the geographic
boundaries of the Madison, Wisconsin,
and Southwestern Wisconsin
appropriated fund Federal Wage System
(FWS) wage areas. The proposed rule
would redefine Adams and Waushara
Counties, WI, from the Southwestern
Wisconsin wage area to the Madison
wage area. These changes are based on
recent consensus recommendations of
the Federal Prevailing Rate Advisory
Committee to best match the counties
proposed for redefinition to a nearby
FWS survey area. No other changes are
proposed for the Madison and
Southwestern Wisconsin FWS wage
areas.

DATES: We must receive comments on or
before December 20, 2010.

ADDRESSES: Send or deliver comments
to Jerome D. Mikowicz, Deputy
Associate Director for Pay and Leave,
Employee Services, U.S. Office of
Personnel Management, Room 7H31,
1900 E Street, NW., Washington, DC
20415-8200; e-mail pay-performance-
policy@opm.gov; or FAX: (202) 606—
4264.

FOR FURTHER INFORMATION CONTACT:
Madeline Gonzalez, (202) 606—2838; e-
mail pay-performance-policy@opm.gov;
or FAX: (202) 606—4264.
SUPPLEMENTARY INFORMATION: The U.S.
Office of Personnel Management (OPM)
is issuing a proposed rule to redefine

the Madison, WI, and Southwestern
Wisconsin appropriated fund Federal
Wage System (FWS) wage areas. This
proposed rule would redefine Adams
and Waushara Counties, WI, from the
Southwestern Wisconsin wage area to
the Madison wage area.

OPM considers the following
regulatory criteria under 5 CFR 532.211
when defining FWS wage area
boundaries:

(i) Distance, transportation facilities,
and geographic features;

(ii) Commuting patterns; and

(iii) Similarities in overall population,
employment, and the kinds and sizes of
private industrial establishments.

Adams County is currently defined to
the Southwestern Wisconsin area of
application. Based on our analysis of the
regulatory criteria for defining
appropriated fund FWS wage areas, we
find that Adams County would be more
appropriately defined as part of the
Madison area of application. When
measuring to cities, the distance
criterion favors the Madison wage area.
When measuring to host installations,
the distance criterion favors the
Southwestern Wisconsin wage area. The
transportation facilities and geographic
features criteria are indeterminate. The
commuting patterns criterion slightly
favors the Madison wage area.
Similarities in overall population, total
private sector employment, and kinds
and sizes of private industrial
establishments favor the Southwestern
Wisconsin wage area. Although a
standard review of regulatory criteria
shows mixed results, the distance
criterion indicates Adams County is
closer to the Madison survey area. Based
on this analysis, we recommend that
Adams County be redefined to the
Madison wage area.

Waushara County is also currently
defined to the Southwestern Wisconsin
area of application. Our analysis of the
regulatory criteria indicates that
Waushara County would be more
appropriately defined as part of the
Madison wage area. When measuring to
cities, the distance criterion favors the
Madison wage area. When measuring to
host installations, the distance criterion
favors the Southwestern Wisconsin
wage area. The transportation facilities
and geographic features criteria are
indeterminate. The commuting patterns
criterion is also indeterminate.
Similarities in overall population, total

private sector employment, and kinds
and sizes of private industrial
establishments favor the Southwestern
Wisconsin wage area. Although a
standard review of regulatory criteria
shows mixed results, the distance
criterion indicates Waushara County is
closer to the Madison survey area. Based
on this analysis, we recommend that
Waushara County be redefined to the
Madison wage area.

The Federal Prevailing Rate Advisory
Committee (FPRAC), the national labor-
management committee responsible for
advising OPM on matters concerning
the pay of FWS employees,
recommended these changes by
consensus. These changes would be
effective on the first day of the first
applicable pay period beginning on or
after 30 days following publication of
the final regulations. FPRAC
recommended no other changes in the
geographic definitions of the Madison
and Southwestern Wisconsin wage
areas.

Regulatory Flexibility Act

I certify that these regulations would
not have a significant economic impact
on a substantial number of small entities
because they would affect only Federal
agencies and employees.

List of Subjects in 5 CFR Part 532

Administrative practice and
procedure, Freedom of information,
Government employees, Reporting and
recordkeeping requirements, Wages.

U.S. Office of Personnel Management.
John Berry,
Director.

Accordingly, the U.S. Office of

Personnel Management is proposing to
amend 5 CFR part 532 as follows:

PART 532—PREVAILING RATE
SYSTEMS

1. The authority citation for part 532
continues to read as follows:

Authority: 5 U.S.C. 5343, 5346; §532.707
also issued under 5 U.S.C. 552.

2. Appendix C to subpart B is
amended by revising the wage area
listings for the Madison, WI, and
Southwestern Wisconsin wage areas to
read as follows:
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Appendix C to Subpart B of Part 532—
Appropriated Fund Wage and Survey
Areas

* * * * *

WISCONSIN
Madison
Survey Area

Wisconsin:

Dane

Area of Application. Survey area plus:

Wisconsin:

Adams

Columbia

Dodge

Grant

Green

Green Lake

Towa

Jefferson

Lafayette

Marquette

Rock

Sauk

Waushara

* * * * *

Southwestern Wisconsin
Survey Area
Wisconsin:

Chippewa

Eau Claire

La Crosse

Monroe

Trempealeau

Area of Application. Survey area plus:

Wisconsin:
Barron
Buffalo
Clark
Crawford
Dunn
Florence
Forest
Jackson
Juneau
Langlade
Lincoln
Marathon
Marinette
Menominee
Oconto
Oneida
Pepin
Portage
Price
Richland
Rusk
Shawano
Taylor
Vernon
Vilas
Waupaca
Wood

Minnesota:
Fillmore
Houston
Wabasha
Winona

* * * * *

[FR Doc. 2010-29014 Filed 11-17-10; 8:45 am]
BILLING CODE 6325-39-P

MERIT SYSTEMS PROTECTION
BOARD

5 CFR Part 1206

Practices and Procedures, Board
Meetings

AGENCY: Merit Systems Protection
Board.

ACTION: Proposed rule.

SUMMARY: The Merit Systems Protection
Board (MSPB or the Board) is proposing
to amend its open meeting regulations at
5 CFR 1206.7 to ensure consistency with
the Government in Sunshine Act.

DATES: Submit written comments on or
before December 20, 2010.

ADDRESSES: Send comments to William
D. Spencer, Clerk of the Board, Merit
Systems Protection Board, 1615 M
Street, NW., Washington, DC 20419;
(202) 653-7200, fax: (202) 653—7130 or
e-mail: mspb@mspb.gov.

FOR FURTHER INFORMATION CONTACT:
William D. Spencer, Clerk of the Board,
Merit Systems Protection Board, 1615 M
Street, NW., Washington, DC 20419;
(202) 653-7200, fax: (202) 653—-7130 or
e-mail: mspb@mspb.gov.
SUPPLEMENTARY INFORMATION: This
notice proposes to make several
amendments to 5 CFR 1206.7. The title
of § 1206.7 is re-named to more fully
advise the reader of matters addressed
therein. In section (a)(1) of the proposed
regulation a new section is added to
make clear that the Board may, instead
of maintaining a transcript or electronic
recording, maintain a set of minutes of
a meeting closed pursuant to section
(10) of 5 U.S.C. 552b(c). This revised
section also sets forth the information
that must be included in a set of
minutes. Section (a)(2) of the proposed
amendment states the Board’s
responsibility to promptly make
available to the public copies of
transcripts, recordings, or minutes of
closed meetings, except where the
Board determines that such information
may be withheld pursuant to 5 U.S.C.
552b(c). Section (a)(3) of the proposed
regulation addresses the Board’s
responsibility to retain copies of
transcripts, recordings or minutes of
closed meetings. Section (b) of 5 CFR
1206.7 is unchanged by the proposed
amendment.

List of Subjects in 5 CFR Part 1206

Administrative practice and
procedure, Board meetings.

Accordingly, the Board proposes to
amend 5 CFR part 1206 as follows:

PART 1206—[AMENDED]

1. The authority citation for 5 CFR
part 1206 continues to read:

Authority: 5 U.S.C. 552b.
2. Revise §1206.7 to read as follows:

§1206.7 Transcripts, recordings or
minutes of open and closed meetings;
public availability; retention.

(a) Closed meetings. (1) For every
meeting, or portion thereof, closed
pursuant to this part the presiding
officer shall prepare a statement setting
forth the time and place of the meeting
and the persons present, which
statement shall be retained by the
Board. For each such meeting, or
portion thereof, the Board shall
maintain a copy of the General
Counsel’s certification under § 1206.6(b)
of this part, a statement from the
presiding official specifying the time
and place of the meeting and naming
the persons present, a record (which
may be part of the transcript) of all votes
and all documents considered at the
meeting, and a complete transcript or
electronic recording of the proceedings,
except that for meetings or portions of
meetings closed pursuant to section (10)
of 5 U.S.C. 552b(c), the Board may
maintain either a transcript, electronic
recording, or a set of minutes. In lieu of
a transcript or electronic recording, a set
of minutes shall fully and accurately
summarize any action taken, the reasons
therefor and views thereon, documents
considered and the members’ vote on
each roll call vote, if any.

(2) The Board shall make promptly
available to the public copies of
transcripts, recordings or minutes
maintained as provided in accordance
with paragraph (a) of this section,
except to the extent the items therein
contain information which the Board
determines may be withheld pursuant to
the provisions of 5 U.S.C. 552b(c).
Copies of transcripts or minutes, or
transcriptions of electronic recordings
including the identification of speakers,
shall to the extent determined to be
publicly available, be furnished to any
person, subject to the payment of
duplication costs or the actual cost of
transcription.

(3) The Board shall maintain a
complete verbatim copy of the
transcript, a complete copy of the
minutes, or a complete electronic
recording of each meeting, or portion of
a meeting, closed to the public, for a
period of at least two (2) years after such
meeting or until one (1) year after the
conclusion of any Board proceeding
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with respect to which the meeting or
portion was held whichever occurs
later.

(b) Open meetings. Transcripts or
other records will be made of all open
meetings of the Board. Those records
will be made available upon request at
a fee representing the Board’s actual
cost of making them available.

William D. Spencer,

Clerk of the Board

[FR Doc. 2010-29019 Filed 11-17-10; 8:45 am]
BILLING CODE 7400-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 30, 40, 70, 170 and 171
[NRC—2009-0084]
RIN 3150-AH15

Distribution of Source Material to
Exempt Persons and to General
Licensees and Revision of General
License and Exemptions; Extension of
Comment Period

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule: extension of
comment period.

SUMMARY: On July 26, 2010, the U. S.
Nuclear Regulatory Commission (NRC
or the Commission) published for public
comment a proposed rule to amend its
regulations to require that the initial
distribution of source material to
exempt persons or general licensees be
explicitly authorized by a specific
license. The proposed rule would also
modify the existing possession and use
requirements of the general license for
small quantities of source material and
revise, clarify, or delete certain source
material exemptions from licensing. The
public comment period for this
proposed rule was to have expired on
November 23, 2010. The NRC has
determined a need to develop draft
implementation guidance to support
this proposed rule and plans to publish
such draft guidance no later than early
January 2011. In order to allow the
public sufficient time to review and
comment on the proposed rule with the
benefit of review of the draft
implementation guidance, the NRC has
decided to extend the comment period
until February 15, 2011.

DATES: The comment period has been
extended and now expires on February
15, 2011. Comments received after this
date will be considered if it is practical
to do so, but the NRC is able to assure
consideration only for comments
received on or before this date.

ADDRESSES: Please include Docket ID
NRC-2009-0084 in the subject line of
your comments. For instructions on
accessing documents related to this
action, see “Submitting Comments and
Accessing Information” in the
SUPPLEMENTARY INFORMATION section of
this document. You may submit
comments by any one of the following
methods.

Federal Rulemaking Web site: Go to
http://www.regulations.gov and search
for documents filed under Docket ID
NRC-2009-0084. Address questions
about NRC dockets to Carol Gallagher,
telephone: 301-492-3668, e-mail:
Carol.Gallagher@nrc.gov.

Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001, ATTN:
Rulemakings and Adjudications Staff.

E-mail comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive a reply e-mail confirming
that we have received your comments,
contact us directly at 301-415-1677.

Hand-deliver comments to: 11555
Rockville Pike, Rockville, Maryland
20852, between 7:30 a.m. and 4:15 p.m.
Federal workdays. (Telephone 301-415—
1677.)

Fax comments to: Secretary, U.S.
Nuclear Regulatory Commission at 301—
415-1101.

FOR FURTHER INFORMATION CONTACT: Gary
Comfort, Office of Federal and State
Materials and Environmental
Management Programs, U.S. Nuclear
Regulatory Commission, Washington,
DC 20555-0001, telephone: 301-415—
8106, e-mail: Gary.Comfort@nrc.gov.

SUPPLEMENTARY INFORMATION:

Submitting Comments and Accessing
Information

Comments submitted in writing or in
electronic form will be posted on the
NRC Web site and on the Federal
Rulemaking Web site http://
www.regulations.gov. Because your
comments will not be edited to remove
any identifying or contact information,
the NRC cautions you against including
any information in your submission that
you do not want to be publicly
disclosed. The NRC requests that any
party soliciting or aggregating comments
received from other persons for
submission to the NRC inform those
persons that the NRC will not edit their
comments to remove any identifying or
contact information, and therefore, they
should not include any information in
their comments that they do not want
publicly disclosed.

You can access publicly available
documents related to this proposed rule
using the following methods:

NRC’s Public Document Room (PDR):
The public may examine and have
copied for a fee publicly available
documents at the NRC’s PDR, Room O—
1 F21, One White Flint North, 11555
Rockville Pike, Rockville, Maryland.

NRC’s Agencywide Documents Access
and Management System (ADAMS):
Publicly available documents created or
received at the NRC are available
electronically at the NRC’s Electronic
Reading Room at http://www.nrc.gov/
reading-rm/adams.html. From this page,
the public can gain entry into ADAMS,
which provides text and image files of
NRC'’s public documents. If you do not
have access to ADAMS or if there are
problems in accessing the documents
located in ADAMS, contact the NRC’s
PDR reference staff at 1-800-397—4209,
301-415-4737 or by e-mail to
PDR.resource@nrc.gov.

Federal Rulemaking Web site: Public
comments and supporting materials
related to this proposed rule can be
found at http://www.regulations.gov by
searching on Docket ID NRC-2009—
0084.

Discussion

The NRC published a proposed rule
that would amend its regulations in part
40 of title 10 of the Code of Federal
Regulations to require that the initial
distribution of source material to
exempt persons or general licensees be
explicitly authorized by a specific
license, which would include new
reporting requirements. The proposed
rule is intended to provide the
Commission with more complete and
timely information on the types and
quantities of source material distributed
for use either under exemption or by
general licensees. In addition, the NRC
is proposing to modify the existing
possession and use requirements of the
general license for small quantities of
source material to better align the
requirements with current health and
safety standards. Finally, the NRC is
proposing to revise, clarify, or delete
certain source material exemptions from
licensing to make the exemptions more
risk informed. This proposed rule
would affect manufacturers and
distributors of certain products and
materials containing source material
and certain persons using source
material under general license and
under exemptions from licensing.

The proposed rule was published on
July 26, 2010 (75 FR 43425) and the
public comment period was to have
expired November 23, 2010. The NRC
has determined a need to develop draft
implementation guidance to support
this proposed rule and plans to publish
the draft implementation guidance no
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later than early January 2011. In order
to allow the public sufficient time to
review and comment on the proposed
rule with the benefit of review of the
draft implementation guidance, the NRC
has decided to extend the comment
period until February 15, 2011.

Dated at Rockville, Maryland, this 10th day
of November 2010.

For the Nuclear Regulatory Commission.
Annette Vietti-Cook,
Secretary of the Commission.
[FR Doc. 2010-29108 Filed 11-17-10; 8:45 am]
BILLING CODE 7590-01-P

FARM CREDIT ADMINISTRATION

12 CFR Parts 612, 620, and 630
RIN 3052-AC41

Standards of Conduct and Referral of
Known or Suspected Criminal
Violations; Disclosure to
Shareholders; and Disclosure to
Investors in System-Wide and
Consolidated Bank Debt Obligations of
the Farm Credit System;
Compensation, Retirement Programs,
and Related Benefits

AGENCY: Farm Credit Administration.

ACTION: Advance notice of proposed
rulemaking (ANPRM).

SUMMARY: The Farm Credit
Administration (FCA, we, or our) is
requesting comments on ways to clarify
or otherwise enhance our regulations
related to Farm Credit System (System)
institutions’ disclosures to shareholders
and investors on compensation,
retirement programs and related benefits
for senior officers, highly compensated
individuals, and certain individual
employees or other groups of
employees. We are also seeking
comments on whether we should issue
new regulations in related areas. In
keeping with today’s financial and
economic environment, we believe it
prudent and timely to undertake a
review of our regulatory guidance on the
identified areas. We intend to consider
the information and suggestions we
receive in response to this ANPRM
when developing a rulemaking on
compensation disclosures and related
areas.

DATES: You may send comments on or
before March 18, 2011.

ADDRESSES: We offer a variety of
methods for you to submit your
comments. For accuracy and efficiency
reasons, commenters are encouraged to
submit comments by e-mail or through
the FCA’s Web site. As facsimiles (fax)

are difficult for us to process and
achieve compliance with section 508 of
the Rehabilitation Act, we are no longer
accepting comments submitted by fax.
Regardless of the method you use,
please do not submit your comments
multiple times via different methods.
You may submit comments by any of
the following methods:

e E-mail: Send us an e-mail at reg-
comm@fca.gov.

e FCA Web site: http://www.fca.gov.
Select “Public Commenters,” then
“Public Comments,” and follow the
directions for “Submitting a Comment.”

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Gary K. Van Meter, Deputy
Director, Office of Regulatory Policy,
Farm Credit Administration, 1501 Farm
Credit Drive, McLean, VA 22102-5090.

You may review copies of all comments
we receive at our office in McLean,
Virginia or on our Web site at http://
www.fca.gov. Once you are in the Web
site, select “Public Commenters,” then
“Public Comments,” and follow the
directions for “Reading Submitted
Public Comments.” We will show your
comments as submitted, including any
supporting data provided, but for
technical reasons we may omit items
such as logos and special characters.
Identifying information that you
provide, such as phone numbers and
addresses, will be publicly available.
However, we will attempt to remove e-
mail addresses to help reduce Internet
spam.

FOR FURTHER INFORMATION CONTACT:

Deborah A. Wilson, Senior
Accountant, Office of Regulatory Policy,
Farm Credit Administration, McLean,
VA 22102-5090, (703) 883—4414, TTY
(703) 883—4434, or

Laura McFarland, Senior Counsel,
Office of General Counsel, Farm Credit
Administration, McLean, VA 22102—
5090, (703) 883—-4020, TTY (703) 883—
4020.

SUPPLEMENTARY INFORMATION:
I. Objective

The objective of this ANPRM is to
gather information for the development
of a rulemaking that could result in:

¢ Enhancing the transparency and
consistency of disclosures related to
System institution compensation
policies and practices ! for senior
officers,? highly compensated

112 CFR 620.5(i).

2 All references to senior officer(s) in this ANPRM
refer to a senior officer as defined in 12 CFR
619.9310.

individuals,? and/or certain other
groups of employees whose activities,
either individually or in the aggregate,
are reasonably likely to materially
impact an institution’s financial
performance and risk profile;

e Clarifying and enhancing the
authorities and responsibilities of
System institution compensation
committees 4 in furtherance of their
oversight activities;

¢ Increasing user-control in System
institutions’ compensation policies and
practices by providing for a non-binding
shareholder vote on senior officer
compensation;

¢ Requiring timely notice to
interested parties of significant events,
facts or circumstances occurring at a
System institution between required
reporting periods;

¢ Addressing the appropriateness of,
and enhancing the disclosure of, certain
payments to System institution
directors; and

e Providing audit committees greater
authority to access external resources
when needed.

II. Background

The Farm Credit Act of 1971, as
amended (Act),5 authorizes the FCA to
issue regulations implementing the
provisions of the Act, including those
provisions that address System
institution disclosures to shareholders
and investors. Our regulations are
intended to ensure the safe and sound
operations of System institutions and
govern the disclosure of financial
information to shareholders of, and
investors in, the Farm Credit System.®
Congress explained in section 514 of the
Farm Credit Banks and Associations
Safety and Soundness Act of 1992 (1992
Act) 7 that disclosure of financial
information and the reporting of
potential conflicts of interest by
institution directors, officers, and
employees help ensure the financial
viability of the System. In the 1992 Act,
Congress required that we review our
regulations to ensure that System
institutions provide adequate
disclosures to shareholders and other
interested parties. We completed this
initial review in 1993 making
appropriate amendments to our

3 All references to highly compensated
individuals in this ANPRM refer to those officers
described in 12 CFR 620.5(i)(2)(i)(B).

4 All references to compensation committees in
this ANPRM refer to compensation committees as
set forth in 12 CFR 620.31 and 12 CFR 630.6(b).

5Public Law 92-181, 85 Stat. 583, 12 U.S.C. 2001
et seq.

6 Section 5.17(a)(8), (9) and (10) of the Act. 12
U.S.C. 2252(a)(8)(9) and (10).

7Public Law 102-552, 106 Stat. 4131.
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“Standards of Conduct” regulations (59
FR 24889, May 13, 1994), our
“Disclosure to Shareholders” regulations
(59 FR 37406, July 22, 1994), and our
“Disclosure to Investors in System-wide
and Consolidated Bank Debt Obligations
of the Farm Credit System” regulations
(59 FR 46742, September 12, 1994). We
continue to periodically review and
update our disclosure regulations to
ensure they are appropriate for current
business practices, that they ensure
System institutions provide their
shareholders with information to assist
them in making informed decisions
regarding the operations of the
institutions, and that the disclosures
provide investors with information
necessary to assist them in making
investment decisions.

In keeping with today’s economic and
business environments and in
accordance with the findings of
Congress under the 1992 Act, we believe
it is prudent and timely to undertake a
review of our regulatory guidance
related to senior officer compensation.
The recent turmoil within the financial
industry and the ensuing decline in the
economy highlight the need to ensure
that shareholders and investors are
informed of compensation policies and
practices. Shareholders and investors
need information that allows them to
assess which policies and practices
encourage excessive risk-taking at the
expense of the institution’s safety and
soundness. With appropriate
information, shareholders and investors
can evaluate whether the institution’s
compensation policies and practices
create an environment in which
employees take imprudent risks in order
to maximize their expected income at
the expense of the institution’s earnings
performance and shareholder return.
Similar efforts are in process at other
regulatory agencies. For example, the
Securities and Exchange Commission
(SEC) recently revised its regulations to
require that issuers disclose their
compensation policies and practices as
they relate to the company’s risk
management.8 Likewise, the Board of
Governors of the Federal Reserve
System (FRB) has undertaken two
supervisory initiatives involving a
review of incentive compensation
practices at certain banking
organizations. The FRB has issued
supervisory guidance designed to
ensure that incentive compensation
policies at banking organizations
supervised by the FRB do not encourage
imprudent risk-taking and are consistent
with the safety and soundness of the

8 See SEC Release No. 33-9089, “Proxy Disclosure
and Enhancements,” issued February 28, 2010.

organization.® Also, the recently enacted
Dodd-Frank Wall Street Reform and
Consumer Protection Act (Wall Street
Reform Act) 10 includes amendments to
the Securities Exchange Act of 1934
requiring, among other things, a
separate resolution subject to a non-
binding shareholder vote on the
compensation of executive officers of a
SEC issuer.1? In addition, under the
Wall Street Reform Act, each SEC issuer
is required to disclose information that
shows the relationship between
executive compensation actually paid
and the financial performance of the
reporting entity.12

Active, effective oversight of senior
officer compensation policies and
practices will help align those policies
and practices with safe and sound
operations. Providing transparent,
timely and accurate disclosures of
senior officer compensation policies and
practices will help ensure an institution
adequately fulfills its obligation to its
shareholders and investors.

III. Areas of Consideration

We are reviewing our regulations in
order to identify where our disclosure
regulations might be amended to
enhance the transparency of an
institution’s compensation policies and
practices and if those practices affect the
safety, soundness and financial
performance of the institution. Also, we
are reviewing our regulations to
determine if they should be amended to
facilitate qualified, objective and active
compensation committees that are
tasked to oversee an institution’s
compensation programs. We are
interested in public response to the
questions contained in this ANPRM,
including ways in which our regulations
might further enhance disclosures of
senior officer compensation policies and
practices. We are also interested in the
ways in which an institution’s
compensation committee might further
engage in active and effective oversight
of those policies and practices.

A. Enhanced Disclosures of Senior
Officer Compensation

Our existing disclosure regulations at
§§620.5(i) and 630.20(i) require that
certain disclosures of compensation

9Board of Governors of the Federal Reserve
System, Docket No. OP-1374, “Guidance on Sound
Incentive Compensation Policies,” June 21, 2010.

10 Public Law 111-203, 124 Stat. 1376.

11 See section 951 of Subtitle E of Title IX,
“Investor Protections and Improvements to the
Regulation of Securities,” of the Wall Street Reform
Act.

12 See section 953 of Subtitle E of Title IX,
“Investor Protections and Improvements to the
Regulation of Securities,” of the Wall Street Reform
Act.

paid to, or earned by, senior officers and
other highly compensated employees
(hereinafter collectively referred to as
“senior officers”) be included in an
institution’s annual report to
shareholders (or an association’s annual
meeting information statement). Our
regulations also require disclosure of
certain benefits paid to senior officers
pursuant to a plan or arrangement in
connection with resignation, retirement,
or termination. However, depending on
when an officer retires (or otherwise
terminates employment with the
institution), the payment may not be
disclosed or it may not be disclosed in

a timely manner due to the timing of the
actual payment to the officer. As a
result, shareholders and investors may
not have all the information they need
to make informed decisions on an
institution’s compensation policies and
practices for senior officers.

We are considering whether current
required disclosures should be changed
to include quantitative and qualitative
information on the obligations that have
accrued to an institution from senior
officers’ supplemental retirement and
deferred compensation plans. Also, we
want to identify how the disclosures
could provide greater clarity to the
variable components of senior officers’
compensation packages. We believe
disclosures should provide information
that assists shareholders and investors
in understanding the impact of
compensation programs on an
institution’s operations. Shareholders
and investors require sufficient
information to assess whether senior
officers’ compensation is appropriate in
view of the institution’s financial
condition, risk profile, and business
activities. This information enables
shareholders to understand how an
institution’s board or compensation
committee exercises its oversight
responsibilities of ensuring a
comprehensive and balanced
compensation program that holds
management accountable for an
institution’s financial performance.

Questions (1) througII)l (8) of Section
IV of this ANPRM address this topic.

B. Compensation Committees

Our existing rules at §§620.31 and
630.6(b) require that System institutions
have compensation committees and that
these committees be responsible for
reviewing the compensation policies
and plans for senior officers and
employees, as well as approving the
overall compensation program for senior
officers. Compensation committee
oversight is critical in ensuring
compensation policies and practices do
not jeopardize an institution’s safety
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and soundness. In FCA bookletter,
“Compensation Committees” (BL-060),
dated July 9, 2009, we issued guidance
on how compensation committees could
fulfill these duties. We are considering
incorporating this guidance into our
existing rules. We are also considering
additional ways to enhance the
authorities and responsibilities of
System institution compensation
committees to continue to achieve
active and effective oversight of senior
officers’ compensation policies and
practices. For example, in order for
compensation committees to effectively
fulfill their role, they must be
specifically tasked with ensuring that
compensation policies and practices do
not jeopardize the safety and soundness
of the institution. We are considering
ways to re-emphasize that oversight
responsibility. Understanding the
financial commitment and total cost to
the institution of the compensation
programs and verifying that the
institution is providing accurate and
transparent disclosures on
compensation are appropriate tasks for
a compensation committee.

We are aware that some System
institutions engage compensation
consultants to make recommendations
on compensation programs, plans,
policies and practices. Compensation
consultants can provide significant
expertise to the board or compensation
committee on compensation matters.
These same consultants may also
provide additional services, such as
administration of compensation and
benefit programs or actuarial services,
on behalf of an institution’s
management. The degree of reliance
placed on the consultant’s expertise by
the compensation committee may be a
function of the consultant’s
independence from management
influence. Therefore, we are considering
requiring disclosure of the additional
services provided to management by the
consultant and requiring that the related
fees paid to the consultant be disclosed.
We are also considering if the
significance of these additional services
should impact whether they are
included in the compensation
disclosures.

Questions (9) through (13) of Section
IV of this ANPRM address this topic.

C. Shareholder Approval of Senior
Officers’ Compensation

Recent initiatives, such as the Wall
Street Reform Act, require entities that
are SEC issuers to include a separate
resolution in their proxy solicitations
subject to shareholder vote on the
compensation of the entities’ executives.
We are considering whether the FCA

should issue regulations requiring a
separate, non-binding, advisory
shareholder vote on senior officer
compensation and, if so, what those
regulations should require. By providing
for a non-binding advisory vote,
shareholders would have a process
through which they could express their
approval or disapproval of an
institution’s compensation policies and
practices. Board oversight and
governance of compensation policies
and practices may be more effective and
enhanced if the board is explicitly
informed of shareholder approval or
disapproval. A non-binding, advisory
shareholder vote would not bind the
board of directors or compensation
committee to any particular course of
action and would not overrule any
board or committee decisions related to
senior officers’ compensation.

Submitting senior officer
compensation to a non-binding,
advisory shareholder vote may be a
practice that is appropriate for
institutions that are cooperatively
structured. One of the core cooperative
principles is that those who use the
cooperative should also control it.
Submitting senior officer compensation
to an advisory vote by System
institution shareholders may promote
member participation in their
institution.

Question (14) of Section IV of this
ANPRM addresses this topic.

D. Notice of Significant or Material
Events

The FCA promotes sound governance
practices. In doing so, we believe
interested parties deserve timely notice
and disclosure of any event, fact or
circumstance that boards and
management consider material or
significant to the operations or financial
condition of their institution. The SEC
requires its registrants to file, in a timely
manner, a current report to announce
major events that occur between
reporting periods (i.e., the Form 8-K,
Current Report). We are considering
requiring System institutions to provide
similar current reporting on intervening
events that occur between annual and
quarterly reporting periods. The
intervening events we are considering
include enforcement actions taken by or
supervisory agreements with the FCA,
departure of an institution’s director or
an officer, results of matters an
institution may submit to a vote by its
shareholders, and other similar events.

Question (15) of Section IV of this
ANPRM addresses this topic.

E. Remuneration to Boards of Directors
in Connection With Conclusion of
Services

Section 612.2130(b) of our regulations
defines a conflict of interest, or the
appearance thereof. The rule states that
a conflict exists, or may appear to exist,
when a person has a financial interest
in a transaction, relationship or activity
that actually affects, or has the
appearance of affecting, the person’s
ability to perform official duties and
responsibilities in a totally impartial
manner and in the best interest of the
institution. Payments to a director in
connection with a restructuring or
downsizing of the board or as a result
of a merger, consolidation or other form
of institutional reorganization may
result in a board member having, or
appearing to have, a conflict of interest
or lack of total independence related to
the transaction or board action.
Shareholders and boards have approved
such payments for economic reasons or
when they wanted to recognize the
contributions of directors stepping
down from the board. We are
considering regulating payments to
directors under certain circumstances
and also considering how or if these
payments should be disclosed.

Question (16) of Section IV of this
ANPRM addresses this issue.

F. Audit Committees

Sections 620.30(c) and 630.6(a)(3) of
the FCA’s regulations require a two-
thirds majority vote of the full board of
directors of a bank, an association or the
Federal Farm Credit Banks Funding
Corporation (Funding Corporation) to
deny its respective audit committee’s
request for resources. We are
considering whether we should remove
the ability of the full board to deny a
request from its audit committee for
external resources.?3 We are considering
this matter based on a May 7, 2010,
request from the Funding Corporation
submitted on behalf of the System Audit
Committee (SAC), asking us to amend
§630.6(a)(3) of our regulations to
remove the authority of the board of
directors of the Funding Corporation to
deny the SAC certain resources.

Question (17) of Section IV of this
ANPRM addresses this request.

IV. Request for Comments

We request and encourage any
interested person(s) to submit comments
on the following questions and ask that
you support your comments with
relevant data or examples. We remind

13 External resources may include, but not be
limited to, outside advisors, consultants, or legal
counsel.
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commenters that comments, and data
submitted in support of a comment, are
available to the public through our
rulemaking files.

(1) Should FCA enhance senior officer
compensation disclosure requirements
to improve transparency and current
practices? Specifically, should the FCA
consider enhancing disclosures on:

(a) The significant terms of senior
officers’ employment arrangements,
whether or not dollar amounts are paid
or earned during the reporting year,
including components related to
deferred compensation plans,
supplemental retirement plans,
performance agreements, and incentive
or bonus compensation based on
financial information; and

(b) The position titles of officers
included in the aggregated group’s
compensation reported under existing
§620.5(i)(2)(i)(B) of our regulations?

(2) Should the FCA remove from
§620.5(i)(2) the option that allows
associations to disclose senior officer
compensation information in annual
meeting information statements instead
of disclosing it in annual reports?

(3) What additional disclosures
(qualitative and quantitative) are needed
to ensure that all compensation,
including deferred compensation and
supplemental retirement benefits, are
fully disclosed in a timely manner and
that an institution’s total compensation
policies, practices, and obligations for
senior officers are effectively
communicated in a transparent and
timely manner?

(4) Should FCA require the disclosure
of compensation policies and practices
related to the activities of certain
employees, other than senior officers,
which, either individually or in the
aggregate, may expose the institution to
a material amount of adverse risk? If so,
what disclosures are needed to ensure
the compensation programs, practices,
and incentives for such employees are
adequately disclosed so that
shareholders and investors are informed
of the potential risk areas?

(5) To enhance transparency and a
comprehensive understanding of the
link between risk, return, and
compensation incentives, should a
discussion of an institution’s overall
risk and reward structure for senior
officer compensation and benefit
policies and practices be a required
disclosure and, if so, what level of
disclosure or qualitative information
should be required?

(6) To ensure that all sources of
compensation are disclosed, should
institutions be required to disclose
estimated payments to be made in the
future to each senior officer in

connection with deferred compensation
arrangements, performance or incentive
awards, and/or supplementary
retirement benefits? If so, how should
the disclosures be presented and for
what periods? What other sources of
senior officer compensation should be
captured in current financial disclosures
to shareholders?

(7) To ensure that shareholders and
investors have an appropriate
understanding of the assumptions used
by the institution to determine
estimated future payments for
compensation or benefits, if disclosed,
should the assumptions used to
determine the future payments also be
disclosed? If so, should the disclosure
include why the assumptions used to
determine the estimated payments are
different from those used to determine
the present value of dollar amounts
disclosed in the Summary
Compensation Table?

(8) Should institutions be required to
disclose:

(a) The dollar amount of any tax
reimbursements (such as Internal
Revenue Code Section 280G tax gross-
ups) provided by the institution to a
senior officer;

(b) The business reason(s) for any
material or significant change or
adjustment to compensation or benefit
programs from prior periods that
increase or decrease salaries or
compensation programs (individually or
in the aggregate);

(c) Quantitative and qualitative
benchmarks used to determine senior
officer compensation and performance
and incentive bonuses, if and why
benchmarks used in the current
reporting period were different from
those used in prior periods, the business
reason(s) for changing the benchmarks
used, whether the individual officer was
successful in attaining the requirements
of the benchmark used, and if and how
each benchmark relates to the financial

erformance of the institution;

(d) Significant events, trends or other
information necessary to understand the
institution’s senior officer compensation
policies and practices; and

(e) The vesting periods for long-term
incentive and/or performance
compensation or retirement benefits?

(9) To support the compensation
committee’s review and accountability
processes, should compensation
committees be required to certify
compensation disclosures? If so, should
the certification include a statement to
the effect that:

(a) The compensation disclosures are
true, accurate, and complete, and that
the disclosures are in compliance with
all applicable regulatory requirements;

(b) Comparable compensation
practices used by the institution to
develop its compensation policies
support the valuation of senior officer
compensation; and

(c) The institution’s compensation
policies and practices are consistent
with the adverse risk-bearing capacity of
the institution (as determined by the
institution’s board) and do not pose a
threat to the safety and soundness of the
institution?

(10) If compensation committees are
required to certify compensation
disclosures, what other areas should be
addressed in the certification and what
related statements should the committee
certify?

(11) Would it strengthen the operation
and independence of the compensation
committee if the FCA required that at
least one of the compensation
committee members be an outside
director (independent of any affiliation
with the institution other than serving
as a director)? What would be the
benefits and/or concerns with such a
requirement?

(12) If a System institution
compensation committee uses the
services of a compensation consultant,
would the disclosure of that information
be meaningful to shareholders and
investors? What types of disclosures
should be provided?

(13) If institution management
engages the services of a compensation
consultant that is also used by the
compensation committee, or vice versa,
should that fact be disclosed? If so,
should the disclosure include a
description of the additional services
provided by the consultant for
management that:

(a) Benefits the institution as a whole,
and

(b) Are provided solely for
management’s benefit? Should the
consultant’s fees for the additional
services be disclosed if those fees are in
excess of de minimis amounts?

(14) To enhance transparency and
shareholder understanding of
compensation programs and practices,
should FCA'’s regulations provide for a
separate, non-binding advisory vote by
System institution voting shareholders
on senior officer compensation? If so:

(a) When and how should the vote
occur;

(b) Within what timeframe should the
results of the vote be reported to
shareholders;

(c) Should certain System institutions
be exempt from the voting requirement
and, if so, what criteria should be used
to exempt those institutions; and

(d) If a vote is required, should
institutions be required to identify
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senior officer compensation amounts on
an individual basis to facilitate the
vote? 14

(15) Should System institutions be
required to issue current reports on
events, facts, or circumstances that
management considers material or
significant to the operations or financial
condition of a System institution,
similar to the notice on changes in
capital levels described in § 620.157 15 If
so, what form should the report take,
what types of events should be reported,
and what timeframe would be
appropriate for its issuance?

(16) To ensure that certain payments
to institution directors do not create the
potential for a conflict of interest, or
appearance thereof, should payments
made to System institution directors in
connection with a restructuring or
downsizing of the board, or as a result
of a merger, consolidation or other form
of institutional reorganization be
allowed or disallowed?

(a) Under what circumstances would
such payments constitute a conflict of
mterest or an appearance thereof?

b) If allowecF}{low and when should
such payments be disclosed?

(17) Should FCA remove from
§§620.30(c) and 630.6(a)(3) the ability
of a board of directors to deny a request
for resources from its audit committee?

Dated: November 12, 2010.
Mary Alice Donner,

Acting Secretary, Farm Credit Administration
Board.

[FR Doc. 2010-29025 Filed 11-17-10; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2010-1152; Directorate
Identifier 2009-CE-026-AD]

RIN 2120-AA64

Airworthiness Directives; DORNIER
LUFTFAHRT GmbH Models Dornier
228-100, Dornier 228—-101, Dornier
228-200, Dornier 228—-201, Dornier
228-202, and Dornier 228-212
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

1412 CFR 620.5(i)(2)(i)(B) allows aggregated
disclosure in the annual report of compensation
paid to senior officers.

1512 CFR 620.15 provides for the notice to the
FCA and shareholders by System banks and
associations when an institution is not in
compliance with the minimum permanent capital
standards required by the FCA.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: We propose to adopt a new
airworthiness directive (AD) for the
products listed above that would
supersede an existing AD. This
proposed AD results from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as:

The TC Holder received from operators,
whose fleets are operated in demanding
operating-conditions and with very frequent
Short Take-Off and Landing (STOL)
operations, reports of cracks located in the
web of fuselage frame 19. On 05 February
2007, EASA issued Airworthiness Directive
(AD) 2007—-0028 which mandated Alert
Service Bulletin (ASB) 228-266 and required
an inspection of the frame 19 on all Dornier
228 aeroplanes. In addition, the TC Holder
also initiated a flight-test campaign including
strain measurements as well as finite element
modelling and fatigue analyses to better
understand the stress distribution onto the
frame 19 and the associated structural
components.

The results of these investigations
confirmed that STOL operations diminish
extensively the fatigue life of the frame 19.

Fuselage frame 19 supports the rear
attachment of the Main Landing Gear (MLG).
This condition, if not corrected, could cause
rupture of frame 19, leading to subsequent
collapse of a MLG.

The proposed AD would require actions
that are intended to address the unsafe
condition described in the MCALI

DATES: We must receive comments on
this proposed AD by January 3, 2011.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DG 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue, SE., Washington, DC 20590,
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

For service information identified in
this proposed AD, contact RUAG
Aerospace Services GmbH, Dornier 228
Customer Support, P.O. Box 1253,
82231 Wessling, Germany; telephone: +
49 (0) 8153-302280; fax: + 49 (0) 8153—
303030. You may review copies of the
referenced service information at the

FAA, Small Airplane Directorate, 901
Locust, Kansas City, Missouri 64106.
For information on the availability of
this material at the FAA, call 816-329—
4148.

Examining the AD Docket

You may examine the AD docket on
the Internet at http://
www.regulations.gov; or in person at the
Docket Management Facility between
9 a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this proposed AD, the
regulatory evaluation, any comments
received, and other information. The
street address for the Docket Office
(telephone (800) 647—-5527) is in the
ADDRESSES section. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT: Greg
Davison, Glider Program Manager, FAA,
Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329-4130; fax: (816)
329-4090.

SUPPLEMENTARY INFORMATION:

Comments Invited

We invite you to send any written
relevant data, views, or arguments about
this proposed AD. Send your comments
to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2010-1152; Directorate Identifier
2009—CE-026—AD” at the beginning of
your comments. We specifically invite
comments on the overall regulatory,
economic, environmental, and energy
aspects of this proposed AD. We will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

We will post all comments we
receive, without change, to http://
regulations.gov, including any personal
information you provide. We will also
post a report summarizing each
substantive verbal contact we receive
about this proposed AD.

Discussion

On May 11, 2007, we issued AD
2007-11-03, Amendment 39—-15060 (72
FR 28591; May 22, 2007). That AD
required actions intended to address an
unsafe condition on the products listed
above.

Since we issued AD 2007-11-03, the
type certificate holder initiated a series
of flight-test analyses to include strain
measurements as well as finite element
modeling and fatigue analyses to better
understand the stress distribution onto
frame 19 and the associated structural
components. The analyses’ findings
confirmed that extreme short take-off
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and landing operations diminish
extensively the fatigue life of frame 19.
Consequently, a structure significant
item inspection has been added.

The European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community, has issued AD No. 2009—
0085, dated April 14, 2009 (referred to
after this as “the MCAI”), to correct an
unsafe condition for the specified
products. The MCALI states:

The TC Holder received from operators,
whose fleets are operated in demanding
operating-conditions and with very frequent
Short Take-Off and Landing (STOL)
operations, reports of cracks located in the
web of fuselage frame 19. On 05 February
2007, EASA issued Airworthiness Directive
(AD) 2007—-0028 which mandated Alert
Service Bulletin (ASB) 228-266 and required
an inspection of the frame 19 on all Dornier
228 aeroplanes. In addition, the TC Holder
also initiated a flight-test campaign including
strain measurements as well as finite element
modelling and fatigue analyses to better
understand the stress distribution onto the
frame 19 and the associated structural
components.

The results of these investigations
confirmed that STOL operations diminish
extensively the fatigue life of the frame 19.

Fuselage frame 19 supports the rear
attachment of the Main Landing Gear (MLG).
This condition, if not corrected, could cause
rupture of frame 19, leading to subsequent
collapse of a MLG.

For the reasons described above, this new
AD requires installation of reinforcements
and butt straps on frame 19 at the lower part
of the fuselage for aeroplanes used in
operations where this frame may be subject
to high stress and recurring inspections of
that frame for all aeroplanes.

You may obtain further information by
examining the MCAI in the AD docket.

Relevant Service Information

DORNIER LUFTFAHRT GmbH has
issued:

e RUAG Alert Service Bulletin No.
ASB-228-266, dated December 1, 2006;
and

e Dornier 228 Time Limits/
Maintenance Checks Manual,
Temporary Revision No. 05-27, dated
August 4, 2008.

The actions described in this service
information are intended to correct the
unsafe condition identified in the
MCAIL

FAA’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, they have notified us
of the unsafe condition described in the

MCALI and service information
referenced above. We are proposing this
AD because we evaluated all
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Differences Between This Proposed AD
and the MCAI or Service Information

We have reviewed the MCAI and
related service information and, in
general, agree with their substance. But
we might have found it necessary to use
different words from those in the MCAI
to ensure the AD is clear for U.S.
operators and is enforceable. In making
these changes, we do not intend to differ
substantively from the information
provided in the MCAI and related
service information.

We might also have proposed
different actions in this AD from those
in the MCAI in order to follow FAA
policies. Any such differences are
highlighted in a NOTE within the
proposed AD.

Costs of Compliance

We estimate that this proposed AD
will affect 17 products of U.S. registry.
We also estimate that it would take
about 6 work-hours per product to
comply with the basic requirements of
this proposed AD. The average labor
rate is $85 per work-hour. Required
parts would cost about $0 per product.

Based on these figures, we estimate
the cost of the proposed AD on U.S.
operators to be $8,670, or $510 per
product.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs,” describes in more
detail the scope of the Agency’s
authority.

We are issuing this rulemaking under
the authority described in “Subtitle VII,
Part A, Subpart III, Section 44701:
General requirements.” Under that
section, Congress charges the FAA with
promoting safe flight of civil aircraft in
air commerce by prescribing regulations
for practices, methods, and procedures
the Administrator finds necessary for
safety in air commerce. This regulation
is within the scope of that authority
because it addresses an unsafe condition
that is likely to exist or develop on
products identified in this rulemaking
action.

Regulatory Findings

We determined that this proposed AD
would not have federalism implications
under Executive Order 13132. This
proposed AD would not have a
substantial direct effect on the States, on
the relationship between the national
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, 1
certify this proposed regulation:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Is not a “significant rule” under the
DOT Regulatory Policies and Procedures
(44 FR 11034, February 26, 1979); and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

We prepared a regulatory evaluation
of the estimated costs to comply with
this proposed AD and placed it in the
AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

2. The FAA amends § 39.13 by
removing Amendment 39-15060 (72 FR
28591; May 22, 2007), and adding the
following new AD:

DORNIER LUFTFAHRT GmbH: Docket No.
FAA-2010-1152; Directorate Identifier
2009—-CE-026-AD.

Comments Due Date

(a) We must receive comments by January
3, 2011.

Affected ADs

(b) This AD supersedes AD 2007-11-03,
Amendment 39-15060.

Applicability

(c) This AD applies to DORNIER
LUFTFAHRT GmbH Model Dornier 228-100,
Dornier 228—-101, Dornier 228-200, Dornier
228-201, Dornier 228—202, and Dornier 228—
212 airplanes, all serial numbers, that are
certificated in any category.
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Subject

(d) Air Transport Association of America
(ATA) Code 53: Fuselage.

Reason

(e) The mandatory continuing
airworthiness information (MCAI) states:

The TC Holder received from operators,
whose fleets are operated in demanding
operating-conditions and with very frequent
Short Take-Off and Landing (STOL)
operations, reports of cracks located in the
web of fuselage frame 19. On 05 February
2007, EASA issued Airworthiness Directive
(AD) 2007—0028 which mandated Alert
Service Bulletin (ASB) 228-266 and required
an inspection of the frame 19 on all Dornier
228 aeroplanes. In addition, the TC Holder
also initiated a flight-test campaign including
strain measurements as well as finite element
modelling and fatigue analyses to better
understand the stress distribution onto the
frame 19 and the associated structural
components.

The results of these investigations
confirmed that STOL operations diminish
extensively the fatigue life of the frame 19.

Fuselage frame 19 supports the rear
attachment of the Main Landing Gear (MLG).
This condition, if not corrected, could cause
rupture of frame 19, leading to subsequent
collapse of a MLG.

For the reasons described above, this new
AD requires installation of reinforcements
and butt straps on frame 19 at the lower part
of the fuselage for aeroplanes used in
operations where this frame may be subject
to high stress and recurring inspections of
that frame for all aeroplanes.

Actions and Compliance

(f) Unless already done, do the following
actions:

(1) For all airplanes, within 25 hours time-
in-service (TIS) after June 26, 2007 (the
effective date of AD 2007-11-03), visually
inspect the affected fuselage frame 19 using
the instructions in Dornier 228 RUAG Alert
Service Bulletin No. ASB-228-266, dated
December 1, 2006.

(2) If any crack is found during the
inspection required in paragraph (f)(1) of this
AD, before further flight, contact RUAG
Aerospace Services GmbH, Dornier 228
Customer Support, P.O. Box 1253, 82231
Wessling, Germany; telephone: +49-(0)8153—
30-2280; fax: +49-(0)8153—-30-3030; e-mail:
customersupport.dornier228@ruag.com for
FAA-approved repair instructions and
incorporate the repair on the airplane.

(3) After accomplishment of paragraph
(£)(1) or (f)(2) of this AD, as applicable,
repetitively thereafter do Structural
Significant Item (SSI) Task No. 53.37 of
Structure Inspection Program of Dornier 228
Time Limits/Maintenance Checks Manual,
Temporary Revision No. 05-27, dated August
4, 2008, at intervals not to exceed 2,400
landings or 72 months, whichever occurs
first.

(g) If the number of landings is unknown,
calculate the compliance times of landings in
this AD by using hours TIS. Multiply the
number of hours TIS by 0.8 to come up with
the number of landings. For the purpose of
this AD:

(1) 800 landings equals 1,000 hours TIS;
and
(2) 1,600 landings equals 2,000 hours TIS.

FAA AD Differences

NOTE: This AD differs from the MCAI and/
or service information as follows:

(1) The MCAI requires different
compliance times for airplanes operated in
different conditions. The FAA is not able to
enforce compliance times based on airplane
operations since there is no way of
determining the amount of operations in
different conditions. To ensure the unsafe
condition is addressed adequately and
timely, we are requiring the inspection for all
airplanes following a guideline combining
number of landings and life limits.

(2) The service information allows flight
with known cracks provided they do not
exceed a certain limit. FAA policy does not
allow flight with cracks in primary structure.
Since the fuselage is considered primary
structure, we are mandating repair before
further flight after any crack is found.

Other FAA AD Provisions

(h) The following provisions also apply to
this AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Standards Office,
FAA, has the authority to approve AMOGs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
Attn: Greg Davison, Glider Program Manager,
FAA, Small Airplane Directorate, 901 Locust,
Room 301, Kansas City, Missouri 64106;
telephone: (816) 329—4130; fax: (816) 329—
4090. Before using any approved AMOC on
any airplane to which the AMOC applies,
notify your appropriate principal inspector
(PI) in the FAA Flight Standards District
Office (FSDO), or lacking a PI, your local
FSDO.

(2) Airworthy Product: For any requirement
in this AD to obtain corrective actions from
a manufacturer or other source, use these
actions if they are FAA-approved. Corrective
actions are considered FAA-approved if they
are approved by the State of Design Authority
(or their delegated agent). You are required
to assure the product is airworthy before it
is returned to service.

(3) Reporting Requirements: For any
reporting requirement in this AD, a federal
agency may not conduct or sponsor, and a
person is not required to respond to, nor
shall a person be subject to a penalty for
failure to comply with a collection of
information subject to the requirements of
the Paperwork Reduction Act unless that
collection of information displays a current
valid OMB Control Number. The OMB
Control Number for this information
collection is 2120-0056. Public reporting for
this collection of information is estimated to
be approximately 5 minutes per response,
including the time for reviewing instructions,
completing and reviewing the collection of
information. All responses to this collection
of information are mandatory. Comments
concerning the accuracy of this burden and
suggestions for reducing the burden should
be directed to the FAA at: 800 Independence
Ave., SW., Washington, DC 20591, Attn:
Information Collection Clearance Officer,
AES-200.

Related Information

(i) Refer to MCAI European Aviation Safety
Agency (EASA) AD No.: 2009-0085, dated
April 14, 2009; RUAG Alert Service Bulletin
No. ASB-228-266, dated December 1, 2006;
and Dornier 228 Time Limits/Maintenance
Checks Manual, Temporary Revision No.
05-27, dated August 4, 2008, for related
information. For service information related
to this AD, contact RUAG Aerospace Services
GmbH, Dornier 228 Customer Support, P.O.
Box 1253, 82231 Wessling, Germany;
telephone: + 49 (0) 8153—-302280; fax: + 49
(0) 8153—-303030. You may review copies of
the referenced service information at the
FAA, Small Airplane Directorate, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call 816-329-4148.

Issued in Kansas City, Missouri, on
November 10, 2010.
Earl Lawrence,

Manager, Small Airplane Directorate, Aircraft
Certification Service.

[FR Doc. 2010-29110 Filed 11-17-10; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF LABOR

Employee Benefits Security
Administration

29 CFR Part 2520

RIN 1210-AB18

Annual Funding Notice for Defined
Benefit Plans

AGENCY: Employee Benefits Security
Administration, Labor.

ACTION: Proposed rule.

SUMMARY: This document contains a
proposed regulation that, on adoption,
would implement the annual funding
notice requirement in the Employee
Retirement Income Security Act of 1974
(ERISA), as amended by the Pension
Protection Act of 2006 (PPA) and the
Worker, Retiree, and Employer Recovery
Act of 2008 (WRERA). As amended,
section 101(f) of ERISA generally
requires the administrators of all
defined benefit plans, not just
multiemployer defined benefit plans, to
furnish an annual funding notice to the
Pension Benefit Guaranty Corporation
(PBGCQ), participants, beneficiaries, and
certain other persons. A funding notice
must include, among other information,
the plan’s funding target attainment
percentage or funded percentage, as
applicable, over a period of time, as well
as other information relevant to the
plan’s funded status. This document
also contains proposed conforming
amendments to other regulations under
ERISA, such as the summary annual
report regulation, which became
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necessary when the PPA amended
section 101(f) of ERISA. The proposed
regulation would affect plan
administrators and participants and
beneficiaries of defined benefit pension
plans, as well as labor organizations
representing participants and
beneficiaries and contributing
employers of multiemployer plans.
DATES: Written comments on the
proposed regulation should be received
by the Department of Labor on or before
January 18, 2011.

ADDRESSES: You may submit comments,
identified by RIN 1210-AB18, by one of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e E-mail: e-ORI@dol.gov. Include RIN
1210—AB18 in the subject line of the
message.

e Mail: Office of Regulations and
Interpretations, Employee Benefits
Security Administration, Room N-5655,
U.S. Department of Labor, 200
Constitution Avenue, NW., Washington,
DC 20210, Attention: Annual Funding
Notice for Defined Benefit Plans.

Instructions: All submissions received
must include the agency name and
Regulation Identifier Number (RIN) for
this rulemaking. Comments received
will be posted without change to
http://www.regulations.gov and http://
www.dol.gov/ebsa, and made available
for public inspection at the Public
Disclosure Room, N-1513, Employee
Benefits Security Administration, 200
Constitution Avenue, NW., Washington,
DC 20210, including any personal
information provided. Do not include
any personally identifiable information
(such as name, address, or other contact
information) or confidential business
information that you do not want
publicly disclosed. Comments posted on
the Internet can be retrieved by most
Internet search engines. Comments may
be submitted anonymously. Persons
submitting comments electronically are
encouraged not to submit paper copies.
FOR FURTHER INFORMATION CONTACT:
Thomas M. Hindmarch or Stephanie L.
Ward, Office of Regulations and
Interpretations, Employee Benefits
Security Administration, (202) 693—
8500. This is not a toll-free number.

SUPPLEMENTARY INFORMATION:

A. Background

In 2004, the Pension Funding Equity
Act (PFEA ’04), Public Law 108-218,
amended title I of the Employee
Retirement Income Security Act of 1974
(ERISA) by adding section 101(f), which
required multiemployer defined benefit
plans to furnish a plan funding notice

annually to each participant and
beneficiary, to each labor organization
representing such participants or
beneficiaries, to each employer that has
an obligation to contribute under the
plan, and to the Pension Benefit
Guaranty Corporation (PBGC).1

In 2006, section 501(a) of the Pension
Protection Act of 2006, Public Law 109-
280 (PPA), significantly amended
section 101(f) of ERISA. For example,
section 101(f) of ERISA now requires
administrators of all defined benefit
plans that are subject to title IV of
ERISA, not only multiemployer plans,
to furnish annual funding notices. In
addition, the PPA shortened the time
frame for providing funding notices and
enhanced the notice content
requirements. These changes are
discussed in detail below. Pursuant to
section 501(d) of the PPA, the
amendments to section 101(f) apply to
plan years beginning after December 31,
2007.2

On February 10, 2009, the Department
issued Field Assistance Bulletin 2009—
01 (FAB 2009-01) as interim guidance
under section 101(f) of ERISA in order
to assist plan administrators in
discharging their obligations under the
new annual funding notice
requirements. FAB 2009-01 provides
question and answer guidance on a
number of issues under section 101(f) of
ERISA. It also includes model funding
notices. Much of the guidance in FAB
2009-01 has been incorporated into the
proposed regulation contained in this
document. That guidance remains in
effect until the Department adopts final
regulations under section 101(f) of
ERISA (or if the Department were to
publish any other guidance under
section 101(f) other than final
regulations).3

10n January 11, 2006, the Department of Labor
published a final regulation implementing the
requirements of section 101(f) of ERISA as amended
by PFEA ’04. See 29 CFR 2520.101—4.

2 Prior to the applicability date of the PPA
amendments to section 101(f) of ERISA, a
multiemployer plan was required to furnish a
funding notice consistent with § 2520.101—4 (for
plan years beginning prior to January 1, 2008). For
plan years beginning after December 31, 2007,
multiemployer plans must comply with section
101(f) as amended, and when final, the regulations
under § 2520.101-5, rather than § 2520.101—4. The
Department will remove § 2520.101—4 from the
Code of Federal Regulations in conjunction with the
promulgation of a final rule.

3FAB 2009-01 is available on the Department’s
Web site at http://www.dol.gov/ebsa/regs/fab2009-
1.html.

B. Overview of Proposed 29 CFR
2520.101-5—Annual Funding Notice
for Defined Benefit Pension Plans

1. Scope

Paragraph (a) of the proposed
regulation implements the requirements
set forth in section 101(f) of ERISA. This
section in general requires the
administrator of a defined benefit plan
to which title IV of ERISA applies to
furnish annually a funding notice to the
PBGC, to each plan participant and
beneficiary, to each labor organization
representing such participants or
beneficiaries, and, in the case of a
multiemployer plan, to each employer
that has an obligation to contribute to
the plan. Those persons entitled to the
funding notice are further clarified in
paragraph (f) of the proposed regulation.

Paragraphs (a)(2) and (3) of the
proposed regulation provide limited
exceptions to the requirement to furnish
a funding notice.

Under the exception in paragraph
(a)(2)(i) of the proposal, the plan
administrator of an insolvent
multiemployer plan that is in
compliance with the insolvency notice
requirements of sections 4245(e) or
4281(d)(3) of ERISA before the due date
of the funding notice for a plan year is
not, for such year, required to furnish
the funding notice to the parties
otherwise entitled to such notice. This
exception is effectively the same as the
exception that currently exists in
§2520.101—4(a)(2) for multiemployer
plans receiving financial assistance from
the PBGC. The rationale for the
exception was articulated in the final
regulation under § 2520.101—4.% The
exception in the proposal is phrased
slightly differently than the exception in
§2520.101—4 at the request of the PBGC.
Inasmuch as this exception is
predicated on sufficient alternative
notification under sections 4245(e) and
4281(d)(3), the exception would cease to
be available with respect to a plan that
emerges from insolvency or ceases to
comply with the insolvency notice
requirements under title IV of ERISA.

Under the exception in paragraph
(a)(2)(ii) of the proposal, the plan
administrator of a single-employer plan
is not required to furnish a funding
notice for a plan year if the due date for
such notice is on or after the date the
PBGC is appointed trustee of the plan
pursuant to section 4042 of ERISA, or
the plan has distributed assets in

4 The annual funding notice would be of little, if
any, value to recipients in light of the PBGC’s
authority and responsibility under title IV of ERISA
with respect to insolvent multiemployer plans. See
71 FR 1904, n.1 (Jan. 11, 2006). See also 70 FR 6306,
n.1 (Feb. 4, 2005).
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satisfaction of all benefit liabilities in a
standard termination pursuant to
section 4041(b) or in a distress
termination pursuant to section
4041(c)(3)(B)(i), or of all guaranteed
benefits in a distress termination
pursuant to section 4041(c)(3)(B)(ii) of
ERISA. The Department believes,
because of the separate disclosure
requirements applicable to such plans
under title IV of ERISA, a funding notice
may be unnecessary or confusing to
participants where the PBGC is
appointed trustee of a terminated single-
employer plan or where a terminated
single-employer plan has already
satisfied all benefit liabilities or all
guaranteed benefits.>

Under the exception in paragraph
(a)(3) of the proposal, relief is provided
in the case of a merger or consolidation
of two or more plans. In such
circumstances, the plan administrator of
the plan that has legally transferred
control of its assets to a successor plan
(hereafter the “non-successor plan”)
shall not be required to furnish a
funding notice for its final plan year that
ends coincident with or immediately
prior to the merger. Thus, for example,
if plan A were to merge with plan B in
2010 and plan B is the successor plan
(i.e., the plan to which control of the
assets of plan A was legally transferred),
then the plan administrator of plan A is
not required to furnish a funding notice
for plan A for its final plan year that
ends upon the occurrence of the merger
in 2010. However, the funding notice of
plan B (i.e., the plan to which control
of the assets of plan A was legally
transferred) must satisfy the general
content requirements in paragraph (b) of
the proposed regulation and, in
addition, contain a general explanation
of the merger. The general explanation
must include the effective date of, and
identify each plan involved with, the
merger or consolidation. Given that
participants and beneficiaries will look
to the successor plan for their pension
benefits following the merger or
consolidation, rather than the plan
whose assets and liabilities were
transferred to the successor plan, the
Department believes that participants
and beneficiaries would realize little, if
any, benefit from receiving a funding
notice from the non-successor plan. In
addition, including an explanation of

5For example, under a standard termination,
participants are provided a notice of intent to
terminate 60 to 90 days prior to the proposed
termination date (29 CFR 4041.23), a notice of plan
benefits by the time PBGC Form 500 is filed with
the PBGC (29 CFR 4041.24), and a notice of annuity
information in the notice of intent to terminate or,
in certain cases, 45 days prior to the distribution
date (29 CFR 4041.23(b)(5) and 29 CFR 4041.27).

the merger in the funding notice of the
successor plan should abate any
participant confusion that might exist
by virtue of not receiving a funding
notice from the non-successor plan.

2. Content Requirements

a. Identifying Information (Proposed
§2520.105-1(b)(1))

Paragraph (b)(1) of the proposed
regulation provides that a funding
notice must include the name of the
plan and the name, address and
telephone number of the plan
administrator (and the name, address
and phone number of the plan’s
principal administrative officer if the
principal administrative officer is
different from the plan administrator). A
funding notice also must include each
plan sponsor’s name and employer
identification number and the plan
number. For purposes of this
requirement, employer identification
numbers, name of plan sponsor, and
plan numbers are the same as those
used in the annual report filed in
accordance with section 104(a) of
ERISA.

b. Funding Percentage (Proposed
§2520.105-1(b)(2))

Paragraph (b)(2) of the proposed
regulation requires disclosure of a plan’s
funding percentage. Specifically, in the
case of a single-employer plan,
paragraph (b)(2)(i) of the proposal
provides that a notice must include a
statement as to whether the plan’s
funding target attainment percentage for
the plan year to which the notice relates
(the “notice year”), and for each of the
two preceding plan years, is at least 100
percent (and, if not, the actual
percentages). The term “funding target
attainment percentage” is defined in
section 303(d)(2) of ERISA, which
corresponds to Internal Revenue Code
(Code) section 430(d)(2). Guidance
issued by the Department of the
Treasury under Code section 430 also
applies for purposes of section 303 of
ERISA. Treasury regulations under Code
section 430 provide that the funding
target attainment percentage of a plan
for a plan year is a fraction (expressed
as a percentage), the numerator of which
is the value of plan assets for the plan
year (determined under the rules of 26
CFR 1.430(g)-1) after subtraction of the
prefunding balance and the funding
standard carryover balance under
section 430(f)(4)(B) of the Code and
§1.430(f)-1(c) and the denominator of
which is the funding target of the plan
for the plan year (determined without
regard to the at-risk rules of section

430(i) of the Code and §1.430(i)-1).6
Thus, this percentage for a plan year is
calculated by dividing the value of the
plan’s assets for that year (after
subtracting the prefunding and funding
standard carryover balances, if any) by
the funding target of the plan for that
year (disregarding the at-risk rules).

Similarly, in the case of a
multiemployer plan, paragraph (b)(2)(ii)
of the proposed regulation provides that
a notice must include a statement as to
whether the plan’s funded percentage
for the notice year, and for each of the
two preceding plan years, is at least 100
percent (and, if not, the actual
percentages). The term “funded
percentage” is defined in section 305(i)
of ERISA, which corresponds to section
432(i) of the Code. Guidance issued by
the Department of the Treasury under
section 432 of the Code also applies for
purposes of section 305 of ERISA.
Proposed Treasury regulations under
Code section 432 provide that the
funded percentage of a plan for a plan
year is a fraction (expressed as a
percentage), the numerator of which is
the actuarial value of the plan’s assets
as determined under section 431(c)(2) of
the Code and the denominator of which
is the accrued liability of the plan,
determined using the actuarial
assumptions described in section
431(c)(3) of the Code and the unit credit
funding method.” Thus, this percentage
for a plan year is calculated by dividing
the plan’s assets for that year by the
accrued liability of the plan for that
year, determined using the unit credit
funding method.

c. Assets and Liabilities (Proposed
§2520.101-5(b)(3))

(i) Single-Employer Plans—Assets and
Liabilities as of the Valuation Date

In the case of a single-employer plan,
paragraph (b)(3)(i)(A) of the proposed
regulation requires that a funding notice
include a statement of the total assets
(separately stating the prefunding
balance and the funding standard
carryover balance) and liabilities of the
plan for the notice year and each of the
two preceding plan years. Like the
statute, under section
101(f)(2)(B)(ii)(I)(aa), the proposed
regulation provides that assets and
liabilities are to be determined “in the
same manner as under section 303” of
ERISA. The Department interprets this
reference to mean the assets and
liabilities used to determine a plan’s

6 See 26 CFR 1.430(d)-1(b)(3)(i); 74 FR 53004,
53036 (Oct. 15, 2009).

7 See proposed Treasury regulation 26 CFR
1.432(a)-1(b)(7); 73 FR 14417, 14423 (March 18,
2008).
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funding target attainment percentage (as
well as the plan’s “at-risk” liabilities
pursuant to section 303(i) of ERISA,
taking into account section 303(i)(5), if
the plan is in “at-risk” status). This
approach makes transparent the assets
and liabilities used to determine the
funding target attainment percentage of
the plan, as well as the plan’s liabilities
(i.e., funding target) actually used for
funding purposes.

(ii) Single-Employer Plans—Assets and
Liabilities as of the Last Day of the Plan
Year

Section 101(f)(2)(B)(ii)(I)(bb) of ERISA
states that a funding notice must
include, in the case of a single-employer
plan, “the value of the plan’s assets and
liabilities for the plan year to which the
notice relates as of the last day of the
plan year to which the notice relates
determined using the asset valuation
under subclause (II) of section
4006(a)(3)(E)(iii) and the interest rate
under section 4006(a)(3)(E)(iv)[.]”

Based on the foregoing, paragraph
(b)(3)(i)(B) of the proposed regulation
provides that a single-employer plan
must include a statement of the value of
the plan’s assets and liabilities
determined as of the last day of the
notice year. For purposes of this
statement, plan administrators must
report the fair market value of assets as
of the last day of the plan year. In
addition, a plan’s liabilities as of the last
day of the plan year are equal to the
present value, as of the last day of the
plan year, of benefits accrued as of that
same date. With the exception of the
interest rate assumption, the present
value should be determined using the
assumptions used to determine the
funding target under section 303. The
interest rate assumption is the segment
interest rate provided under section
4006(a)(3)(E)(iv) of ERISA in effect for
the last month of the notice year rather
than the rate in effect for the month
preceding the first month of the notice
year.

The Department recognizes that in
their funding notices some plans may
need to estimate their year-end liability
for the notice year. In this regard, the
statute does not specifically set forth
any standards to govern such
estimations. Therefore, pending further
guidance, plan administrators may, in a
reasonable manner, project liabilities to
year-end using standard actuarial
techniques. The Department, however,
specifically invites comment on this
issue.

(iii) Multiemployer Plans—Assets and
Liabilities as of the Valuation Date

In the case of a multiemployer plan,
paragraph (b)(3)(ii)(A) of the proposed
regulation requires a statement of the
value of the plan’s assets (determined in
the same manner as under section
304(c)(2) of ERISA) and liabilities
(determined in the same manner as
under section 305(i)(8) of ERISA, using
reasonable actuarial assumptions as
required under section 304(c)(3) of
ERISA) for the notice year and each of
the two plan years preceding the notice
year. The assets and liabilities are to be
measured as of the valuation date in
each of these three years. These are the
same assets and liabilities used to
determine the plan’s funded percentage
required to be disclosed under
paragraph (b)(2)(ii) of the proposed
regulation. Thus, the recipients of a
funding notice will receive not only
their plans’ funded percentage, pursuant
to paragraph (b)(2)(ii) of the proposal,
but, pursuant to paragraph (b)(3)(ii)(A),
they also will receive the numbers
behind that percentage. Under section
305(1)(8) of ERISA, liabilities are
determined using the unit credit
funding method whether or not that
actuarial method is used for the plan’s
actuarial valuation in general.

(iv) Multiemployer Plans—Assets as of
the Last Day of the Plan Year

In the case of a multiemployer plan,
paragraph (b)(3)(ii)(B) of the proposed
regulation requires a statement of the
fair market value of plan assets as of the
last day of the notice year, and as of the
last day of each of the two preceding
plan years as reported in the annual
report filed under section 104(a) of
ERISA for each such preceding plan
year.8

(v) Year-End Statement of Plan Assets

As discussed above, all funding
notices must contain a statement of the
fair market value of plan assets as of the
last day of the notice year. Plans may
receive contributions for the notice year
after the close of that year but before the
funding notice is sent to recipients. In
such circumstances, these contributions
may be included in the fair market value
of assets. Inclusion is permissive; the
proposed regulation does not require
these contributions to be included in the

8 See Joint Committee on Taxation Technical
Explanation (JCX 85-08, Dec. 11, 2008) of H.R.
7327, the “Worker, Retiree, and Employer Recovery
Act of 2008” explaining that section 105 of this Act
amended section 101(f)(2)(B)(ii)(II) of ERISA to
conform the asset and liability information
provided for a multiemployer plan to the
information that must be provided for a single-
employer plan.

year-end asset statement. If they are
included, however, they may be
included only if they are attributable to
the notice year for funding purposes.

In the case of a single-employer plan,
such contributions must be discounted
back to the last day of the notice year
using the effective interest rate. The
effective interest rate is defined under
section 303(h)(2)(A) of ERISA (section
430(h)(2)(A) of the Code). This approach
ensures consistency with section
303(g)(4) of ERISA (section 430(g)(4) of
the Code) relating to prior year
contributions.? For example: Plan X is a
calendar year plan. The plan’s funding
notice for 2011 was timely furnished in
2012. The year-end statement of assets
was based on December 31, 2011, fair
market value. The plan administrator
included the present value of
contributions made to the plan on
February 14, 2012, in the year-end
statement of assets. The “effective
interest rate” for the plan was five
percent in 2011 and four percent in
2012. The contributions would be
discounted from February 14, 2012, to
December 31, 2011, using a discount
rate of five percent per annum, which
was the “effective interest rate” for 2011.

In the case of a multiemployer plan,
section 304(c)(8) of ERISA provides that
contributions made by an employer for
the plan year after the last day of the
plan year, but not later than two and
one-half months after such day (which
may be extended for not more than six
months under regulations prescribed by
the Secretary of the Treasury), shall be
deemed made on the last day of the plan
year. Section 304(c)(8) of ERISA
corresponds to section 431(c)(8) of the
Code. Section 431(c)(8) of the Code is
the post-PPA counterpart to former
section 412(c)(10)(B) of the Code.
Pursuant to the Treasury regulations
under former section 412(c)(10)(B) of
the Code (26 CFR 11.412(c)-12),
contributions for a plan year that are
made within eight and one-half months
after the end of a plan year are deemed
to have been made on the last day of
that plan year. Therefore, consistent
with section 304(c)(8) of ERISA and the
corresponding section 431(c)(8) of the
Code, and Treasury regulations under
the former section 412(c)(10)(B) of the
Code, it is not necessary for a
multiemployer plan to discount such
contributions for interest when stating
its year-end asset value in a funding
notice.

9 This approach is consistent with the position
taken by the PBGC regarding the treatment of
subsequent contributions in determining the fair
market value of assets under section
4006(a)(3)(E)(iii). See page 18 of the PBGC’s 2010
Comprehensive Premium Payment Instructions.
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d. Demographic Information (Proposed
§2520.101-5(b)(4))

Paragraph (b)(4) of the proposed
regulation provides for disclosure of a
plan’s participant population based on
the employment status of those
participants. Specifically, it requires a
statement of the number of participants
who, as of the valuation date of the
notice year, are: (i) Retired or separated
from service and receiving benefits; (ii)
retired or separated and entitled to
future benefits (but currently not
receiving benefits); or (iii) active
participants under the plan. Plan
administrators must state the number of
participants in each of these categories
and the sum of all such participants. For
purposes of this statement, the terms
“active” and “retired or separated” in
relation to participants shall have the
same meaning given to those terms in
instructions to the latest annual report
filed under section 104(a) of the Act
(currently, instructions relating to lines
5 and 6 of the 2009 Form 5500 Annual
Return/Report).

Neither section 101(f) of ERISA nor
paragraph (b)(4) of the proposed
regulation specifically address whether,
or how, to account for deceased
participants who have one or more
beneficiaries who are receiving or are
entitled to receive benefits under a plan.
For purposes of the annual funding
notice requirements, however, these
participants would appear to be similar
to retired or separated participants who
are themselves receiving, or are entitled
to receive, benefits under the plan in
that the plan retains liability for benefits
accrued by such deceased participants.
Accordingly, the Department solicits
comments on whether such individuals
should be reflected in the participant
count required under paragraph (b)(4) of
the proposal and, if so, how. For
example, such individuals could be
included in the respective “retired or
separated” categories under paragraph
(b)(4) of the proposal or in a stand-alone
category.10

The statute does not specify the date
for counting the participants required by
paragraph (b)(4) of the proposed
regulation. The Department has chosen
the valuation date of the notice year to
provide consistency with the
measurement date of the plan’s funding
target attainment percentage or funded
percentage, as applicable. The
Department solicits comments on
whether a different date would be more
appropriate, such as the last day of the

10 See, e.g., line 6(e) of the 2009 Form 5500
Annual Return/Report (for listing the number of
deceased participants whose beneficiaries are
receiving or entitled to receive benefits).

notice year. Comments should explain
why a different date would be more
appropriate.

As explained above, the demographic
information required by paragraph (b)(4)
of the proposal is limited to the notice
year. The Department solicits comments
on whether, and to what extent, notice
recipients would benefit from
demographic information covering a
longer period of time, such as the notice
year and two preceding plan years.
Commentary is requested on whether
such information, in conjunction with
other information required by section
101(f) and the proposed regulation
would assist notice recipients in fully
understanding the financial health and
condition of the plan.

e. Funding and Investment Policies;
Asset Allocation (Proposed § 2520.101—
5(b)(5))

Section 101(f)(2)(B)(iv) of ERISA
provides that a funding notice must
include “a statement setting forth the
funding policy of the plan and the asset
allocation of investments under the plan
(expressed as percentages of total assets)
as of the end of the plan year to which
the notice relates|.]” Paragraph (b)(5) of
the proposal directly incorporates these
requirements. See paragraphs (b)(5)(i)
and (ii) of the proposal. Paragraph (b)(5)
of the proposal adds the requirement
that a notice also must set forth a
general description of any investment
policy of the plan as it relates to the
funding policy and the asset allocation.
See paragraph (b)(5)(iii) of the proposal.
The purpose of this addition is to
provide participants and beneficiaries
with contextual information not
explicitly required by section 101(f) of
ERISA so that they may better
understand and appreciate the plan’s
approach to funding benefits.1* Use of
the word “any” in paragraph (b)(5)(ii)
reflects that the maintenance of a
written statement of investment policy
is not specifically required under
ERISA, although the Department
expects that it would be rare for a plan
subject to section 101(f) of ERISA not to
have such a policy. The Department

11 A requisite feature of every employee benefit
plan is a procedure for establishing a funding policy
to carry out plan objectives. See section 402(b)(1)
of ERISA. The maintenance by an employee benefit
plan of a statement of investment policy is
consistent with the fiduciary obligations set forth in
ERISA section 404(a)(1)(A) and (B). A statement of
investment policy is a written statement that
provides the fiduciaries who are responsible for
plan investments with guidelines or general
instructions concerning various types or categories
of investment management decisions. A statement
of investment policy is distinguished from
directions as to the purchase or sale of a specific
investment at a specific time. See 29 CFR 2509.08—
2(2) (formerly 29 CFR 2509.94-2).

specifically requests comment on the
costs and benefits associated with the
disclosure of such additional
information.

A plan administrator may satisfy the
asset allocation requirement in
paragraph (b)(5)(ii) of the proposal by
using the table of asset classes set forth
in the model notice published in the
appendices to this proposal. The asset
classes identified in the model are based
on the asset classes listed in Part 1 of
the Asset and Liability Statement of the
latest Schedule H of the Form 5500
Annual Return/Report (see Lines 1a,
1c(1)—(15), 1d(1)—(2) and 1(e) of the
2009 Schedule H).12 With respect to
each asset class, plan administrators
should insert an appropriate percentage.
For this purpose, a plan administrator
should use the same valuation and
accounting methods as for Form 5500
Schedule H reporting purposes. The
master trust investment account (MTIA),
common/collective trust (CCT), pooled
separate account (PSA), and 103-12
investment entity (103—12IE) investment
categories have the same definitions as
for the Form 5500 instructions. In
addition, if a plan held at year-end an
interest in one or more direct filing
entities (DFEs), i.e., MTIAs, CCTs, PSAs,
or 103-12IEs, the plan administrator
should include in the model notice a
statement apprising recipients how to
obtain more information regarding the
plan’s DFE investments (e.g., a plan’s
Schedule D and R and/or the DFE’s
schedule H). For this purpose, the
model notice provides a statement
immediately following the asset
allocation table for contact information,
which a plan administrator should
complete and include if the plan held
an interest in one or more DFEs, in
order to inform participants how to get
additional investment information. The
Department specifically requests
comment on whether this approach (i.e.,
based on the Schedule H) to stating the
asset allocation of a plan’s investments
as of the last day of the notice year
provides sufficient information to
participants regarding the plan’s
investments, or whether there is a more
effective way of communicating this
required information in the funding
notice, and if so, how.

f. Endangered or Critical Status
(Proposed § 2520.101-5(b)(6))

Paragraph (b)(6) of the proposed
regulation, which is limited to
multiemployer plans, requires that the

12 The asset classes identified in the models do
not include any receivables reportable on Schedule
H of the Form 5500 (see lines 1b(1)—(3) of the 2009
Schedule H).
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funding notice for such plans indicate
whether the plan was in endangered or
critical status for the notice year. For
this purpose, “endangered or critical
status” is determined in accordance
with section 305 of ERISA, which
corresponds to section 432 of the Code.
Pursuant to paragraph (b)(6)(i) of the
proposal, if the plan was in endangered
or critical status for the notice year, the
funding notice must describe how a
person may obtain a copy of the plan’s
funding improvement or rehabilitation
plan, as appropriate, and the actuarial
and financial data that demonstrate any
action taken by the plan toward fiscal
improvement. Pursuant to paragraph
(b)(6)(ii) of the proposal, if the plan was
in endangered or critical status for the
notice year, the notice must contain a
summary of the plan’s funding
improvement or rehabilitation plan.
This summary is required to include,
when applicable, a description of any
updates or modifications to such
funding improvement or rehabilitation
plan adopted during the notice year.
Paragraph (b)(6)(ii) clarifies that a
summary is required not only for the
notice year in which the funding
improvement or rehabilitation plan was
adopted, but for every plan year
thereafter until the funding
improvement or rehabilitation plan
ceases to be in effect. This proposed
clarification resolves any ambiguity in
section 101(f)(2)(B)(v)(II) regarding
whether a summary is only required to
be included for the notice year in which
the funding improvement or
rehabilitation plan is first adopted and
then again if subsequently modified, as
opposed to every plan year the funding
improvement or rehabilitation plan is in
effect.

g. Material Effect Events (Proposed
§ 2520.101-5(b)(7))

Paragraph (b)(7) of the proposed
regulation directly incorporates the
requirements of section 101(f)(2)(B)(vi)
of ERISA. That section of ERISA
requires an explanation of any plan
amendment, scheduled benefit increase
or reduction, or other known event
taking effect in the current plan year
and having a material effect on plan
liabilities or assets for the year, as well
as a projection to the end of such plan
year of the effect of the amendment,
scheduled increase or reduction, or
event on plan liabilities. The
Department believes there is ambiguity
with respect to the term “current plan
year” in section 101(f)(2)(B)(vi) of
ERISA. The question is whether this
term refers to the notice year or the plan
year following the notice year. The
proposed regulation adopts the view

that such term means the plan year
following the notice year (i.e., the plan
year in which the notice is due). Thus,
for a calendar year plan that must
furnish its 2010 annual funding notice
no later than the 120th day of 2011, the
“notice year” is the 2010 plan year and
the “current plan year” for purposes of
paragraph (b)(7) of the proposal is the
2011 plan year. It is difficult to find
meaning in the phrase “a projection to
the end of such year” if “current plan
year” is interpreted to mean the notice
year because the notice year has already
ended. On the other hand, the
Department is interested in ensuring
that the proposal results in all material
effect events being disclosed and,
therefore, specifically requests
comments on the approach taken in the
proposal.

Section 101(f)(2)(B)(vi) of ERISA also
provides that the Department will
define by regulations when an event
(i.e., plan amendment, scheduled
benefit increase or reduction, or other
known event) has a material effect on
plan liabilities or assets for the year.
Pursuant to this provision, paragraph
(g)(1) of the proposed regulation
provides that a plan amendment,
scheduled benefit increase (or
reduction), or other known event has a
material effect on plan liabilities or
assets for the current plan year if it
results, or is projected to result, in an
increase or decrease of five percent or
more in the value of assets or liabilities
from the valuation date of the notice
year. For example, if the liabilities of a
calendar year plan were $100 million on
January 1, 2010, (the valuation date for
the 2010 notice year), a scheduled
increase in benefits taking effect in 2011
will have a material effect if the present
value of the increase, determined using
the same actuarial assumptions used to
determine the $100 million in liabilities,
equals or exceeds $5 million.
Alternatively, an event has a material
effect on plan liabilities or assets for the
current plan year if, in the judgment of
the plan’s enrolled actuary, the event is
material for purposes of the plan’s
funding status under section 430 or 431
of the Code, without regard to an
increase or decrease of five percent or
more in the value of assets or liabilities
from the prior plan year. Paragraph
(g)(3) of the proposal provides that, for
purposes of paragraph (g)(1), assets and
liabilities should be measured in the
same manner that assets and liabilities
are measured for purposes of
establishing the plan’s funding target
attainment percentage or funded
percentage under paragraph (b)(2) of the
proposal.

Paragraph (g)(2) of the proposal
provides guidance on the type of events
that could constitute an “other known
event” for purposes of paragraph (b)(7)
of the regulation. Such events include,
but are not limited to, an extension of
coverage under the existing terms of the
plan to a new group of employees; a
plan merger, consolidation, or spinoff
pursuant to regulations under section
414(1) of the Code; a shutdown of any
facility, plant, store, or such other
similar corporate event that creates
immediate eligibility for benefits that
would not otherwise be immediately
payable for participants separating from
service; an offer by the plan for a
temporary period to permit participants
to retire at benefit levels greater than
that to which they would otherwise be
entitled; or a cost-of-living adjustment
for retirees.

In FAB 2009-01 (February 10, 2009),
the Department provided interim
guidance under section 101(f) of ERISA
in the form of an enforcement policy.
With respect to the material effect event
provision in section 101(f)(2)(B)(vi) of
ERISA, the Department, in addressing
when an amendment, scheduled
increase, or other known event would
have a “material effect” on plan
liabilities or assets, stated that “as part
of this enforcement policy, if an
otherwise disclosable event first
becomes known to the plan
administrator 120 days or less before the
due date for furnishing the notice, such
event is not required to be included in
the notice.” See Question 12 of FAB
2009-01. The rationale behind this
policy is that at some close point in time
before the due date for furnishing the
notice, it becomes impracticable for, and
unreasonable to expect, plan
administrators to satisfy the detailed
material effect provisions even though
an otherwise disclosable event is
known. In addition, the event’s effect on
the plan’s assets and liabilities will in
any event be reflected in the next
annual funding notice. While the
Department has not included this policy
in the proposed regulation, the
Department nonetheless requests
comments on whether it or a similar
approach should be included in the
final regulation.

h. Rules on Termination, Reorganization
or Insolvency (Proposed § 2520.101—
5(b)(8))

Paragraph (b)(8) of the proposed
regulation requires a summary of the
rules under title IV of ERISA relating to
plan termination, reorganization, or
insolvency, as applicable. Specifically,
in the case of single-employer plans, the
proposal provides that a notice shall
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include a summary of the rules
governing termination of single-
employer plans under subtitle C of title
IV of ERISA. See proposed § 2520.101—
5(b)(8)(i). In the case of multiemployer
plans, the proposed regulation provides
that a notice shall include a summary of
the rules governing reorganization or
insolvency, including limitations on
benefit payments. See proposed
§2520.101-5(b)(8)(ii).

i. PBGC Guarantees (Proposed
§2520.101-5(b)(9))

Paragraph (b)(9) of the proposed
regulation requires a funding notice to
include a general description of the
benefits under the plan that are eligible
to be guaranteed by the PBGC, and an
explanation of the limitations on the
guarantee and the circumstances under
which such limitations apply.

j. Annual Report Information (Proposed
§ 2520.101-5(b)(10))

Paragraph (b)(10) of the proposed
regulation provides that a funding
notice shall include a statement that a
person, including, in the case of a
multiemployer plan, any labor
organization representing plan
participants and beneficiaries and any
employer that has an obligation to
contribute to the plan, may obtain a
copy of the annual report of the plan
filed under section 104(a) of ERISA
upon request, through the Internet Web
site of the Department of Labor (http://
www.efast.dol.gov), or through any
Intranet Web site maintained by the
applicable plan sponsor (or plan
administrator on behalf of the plan
sponsor). Under paragraph (b)(10), a
plan administrator must furnish, on
request, only copies of filed annual
reports. Thus, for example, if, following
the receipt of a funding notice in April
2011 for the 2010 plan year a plan
participant requests a copy of the plan’s
2010 annual report, which is completed,
but not yet filed, the plan administrator
is not required under section 101(f) of
ERISA to furnish the 2010 report to the
requesting participant. Consistent with
paragraph (b)(12) of the proposed
regulation, plans may include language
in a funding notice explaining that the
annual report for the plan for the notice
year has not yet been filed and when
such report is expected to be filed.

k. Information Disclosed to PBGC
(Proposed §2520.101-5(b)(11))

Paragraph (b)(11) of the proposed
regulation, which applies only to single-
employer plans, provides that, if
applicable, a funding notice must
include a statement that the
contributing sponsor of the plan, and

each member of the contributing
sponsor’s controlled group (other than
an exempt entity within the meaning of
29 CFR 4010.4(c)), was required to
provide to the PBGC the information
under section 4010 of ERISA for the
notice year. However, if the contributing
sponsor of the plan is itself an exempt
entity within the meaning of 29 CFR
4010.4(c), paragraph (b)(11) instead
requires a statement that each member
of the contributing sponsor’s controlled
group (other than an exempt entity) was
required to provide the information
under section 4010 of ERISA for the
notice year. Section 4010 of ERISA
generally requires sponsors (and each
member of their controlled group) of
certain underfunded plans (e.g., a plan
with a funding target attainment
percentage of less than 80 percent, a
plan with a minimum funding waiver in
excess of $1 million any portion of
which is still outstanding, or a plan that
has met the conditions for imposition of
a lien for failure to make required
contributions (including interest) with
an unpaid balance in excess of $1
million) to report identifying, financial,
and actuarial information about
themselves and their plans to the PBGC.
The statement required by paragraph
(b)(11) of the proposed regulation is
required only if there was a reporting
obligation under section 4010 of ERISA
for the notice year. In this regard, the
Department specifically requests
comment on whether, and to what
extent, the differences in the timing
requirements under sections 4010 and
101(f) of ERISA present any compliance
problems for plan administrators, e.g.,
circumstances where, because of the
potential differences between a plan
year and an information year, as defined
in 29 CFR 4010.5, a plan administrator
will not know of the plan sponsor’s
4010 reporting obligation for a
particular information year by the
deadline for furnishing the annual
funding notice for a plan year that ends
within such information year.
Commenters are encouraged to provide
specific examples of any compliance
problems presented by paragraph (b)(11)
of the proposal, as well as suggestions
on how to address such problems.

1. Additional Information (Proposed
§2520.101-5(b)(12))

Paragraph (b)(12) of the proposed
regulation permits the plan
administrator to include in a funding
notice any additional information that
the administrator determines would be
necessary or helpful to understanding
the information required to be contained
in the notice. Paragraph (b)(12) of the
proposal does not include the rule in 29

CFR 2520.101-4(b)(9) (the Department’s
regulation implementing the pre-PPA
annual funding notice requirements for
multiemployer plans, which ceased
being effective for plan years beginning
after December 31, 2007) that required
additional information, even if
necessary or helpful, to be posted at the
end of the funding notice under the
heading “Additional Explanation.” This
rule is not being included in the
proposed regulation because of negative
feedback received by the Department on
the former rule following its
promulgation. Representatives of plans
commented that placing additional or
explanatory information at the end of a
funding notice disconnects the
information being explained from the
explanation itself, often making it more
difficult, instead of making it easier, for
participants to understand the
information being explained. These
individuals also commented that the
rule is being viewed by some as an
obstruction to furnishing a funding
notice along with, or as part of, other
plan disclosures or communications,
resulting in stand-alone disclosure of
the annual funding notice and increased
administrative expenses to the plan.

In addition to information that is
“necessary or helpful,” paragraph (b)(12)
of the proposed regulation also provides
for inclusion of information that is
“otherwise permitted by law.” This
clause reflects the fact that some plan
administrators may elect to satisfy the
requirements of section 101(f) and other
disclosure requirements through a
combined notification. For example,
where a plan elects the waiver described
in 29 CFR 2520.104—46 (small pension
plan audit waiver regulation), the plan
administrator must include specified
information about the waiver in the
funding notice in order to satisfy the
requirements of § 2520.104—46. See
section C of this preamble discussing
§2520.104—46, as amended.

3. Form and Manner Requirements
(Proposed § 2520.101-5(c) and (e))

Paragraphs (c) and (e) of the proposed
regulation, respectively, set forth the
style and format requirements and the
manner of furnishing requirements
relating to the funding notice. Paragraph
(c) of the proposed regulation provides
that funding notices shall be written in
a manner that is consistent with the
style and format requirements of 29 CFR
2520.102-2. Thus, notices shall be
written in a manner calculated to be
understood by the average plan
participant and in a format that does not
have the effect of misleading or
misinforming recipients.
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Paragraph (e) of the proposal relates to
how annual funding notices must be
furnished to recipients, with paragraph
(e)(1) addressing how notices must be
furnished to participants and
beneficiaries and paragraph (e)(2)
addressing how notices must be
furnished to the PBGC. The Department,
however, has decided to reserve
paragraph (e)(1) of the proposal for the
same reason the Department reserved
the manner of furnishing requirements
in the recently published final
participant-level disclosure regulation,
§ 2550.404a—5 (75 FR 64910, October 20,
2010). In the preamble to the final
participant-level disclosure regulation,
the Department explained that, given
the differing views on the use of and
standards for electronic disclosure, it
would be undertaking a review of the
safe harbor applicable to the use of
electronic media for furnishing
information to plan participants and
beneficiaries (29 CFR 2520.104b—1(c)).
The Department further indicated that,
in the very near future, it will be
publishing a Federal Register notice
requesting public comments, views, and
data relating to the electronic
distribution of plan information to plan
participants and beneficiaries.

Accordingly, as with the final
participant-level disclosure regulation,
pending the completion of its review
and the issuance of further guidance,
the general disclosure regulation at 29
CFR 2520.104b-1 applies to annual
funding notices required to be furnished
to participants and beneficiaries,
including the safe harbor for electronic
disclosures at paragraph (c) of the
general disclosure regulation. The
Department anticipates that resolution
of the issues involved with the
electronic disclosure of plan
information will directly affect the
manner in which the annual funding
notice may be furnished to participants
and beneficiaries. Accordingly,
interested persons are encouraged to
participate in the Department’s
forthcoming solicitation of comments on
the use of electronic media for
furnishing plan information.

Paragraph (e)(2) of the proposal
provides that funding notices shall be
furnished to the PBGC consistent with
the requirements of 29 CFR part 4000.
The PBGC has advised the Department
that it will accept electronic or hard
copies of funding notices at the
following postal and e-mail addresses:
(1) For single-employer plans, hard
copies of funding notices may be mailed
to Pension Benefit Guaranty
Corporation, ATTN: Single-Employer
AFN Coordinator, 1200 K Street, NW.,
Suite 270, Washington, DC 20005—4026.

Electronic copies of funding notices
may be e-mailed to Single-
employerAFN@PBGC.gov. (2) For
multiemployer plans, hard copies of
funding notices may be mailed to
Pension Benefit Guaranty Corporation,
ATTN: Multiemployer Data
Coordinator, 1200 K Street, NW., Suite
930, Washington, DC 20005-4026.
Electronic copies of funding notices
may be e-mailed to
Multiemployerprogram@PBGC.gov.

4. Timing Requirements (Proposed
§2520.101-5(d))

Paragraph (d) of the proposed
regulation describes when a funding
notice must be furnished to recipients.
Paragraph (d)(1) of the proposal
provides that notices generally must be
furnished not later than 120 days after
the end of the notice year. However,
paragraph (d)(2) of the proposal
provides that in the case of small plans,
notices must be furnished no later than
the earlier of the date on which the
annual report is filed or the latest date
the report could be filed (with granted
filing extensions). For this purpose, a
plan is a small plan if it had 100 or
fewer participants on each day during
the plan year preceding the notice year.
See section 101(f)(3)(B) of ERISA
(referencing section 303(g)(2)(B) of
ERISA). Although section 303(g)(2)(B) of
ERISA relates to single-employer plans
only, the Department interprets section
101(f)(3)(B) of ERISA as applying the
100 or fewer participant standard in
section 303(g)(2)(B) of ERISA to both
single-employer and multiemployer
plans.

5. Persons Entitled to Notice (Proposed
§2520.101(5)(f))

Paragraph (f) of the proposed
regulation defines a person entitled to
receive a funding notice as: Each
participant covered under the plan on
the last day of the notice year, each
beneficiary receiving benefits under the
plan on the last day of the notice year,
each labor organization representing
participants under the plan on the last
day of the notice year, the PBGC, and,
in the case of a multiemployer plan,
each employer that, as of the last day of
the notice year, is a party to the
collective bargaining agreement(s)
pursuant to which the plan is
maintained or who otherwise may be
subject to withdrawal liability pursuant
to section 4203 of ERISA.

6. Model Notices (Proposed § 2520.101—
5(h))
The appendices to § 2520.101-5

include two model notices (one for
single-employer plans and one for

multiemployer plans) that may be used
by plan administrators for section 101(f)
of ERISA purposes. The model in
Appendix A is for single-employer
plans (including multiple employer
plans) and the model in Appendix B is
for multiemployer plans. These models
are intended to assist plan
administrators in discharging their
notice obligations under section 101(f)
of ERISA and the regulation. Use of a
model notice is not mandatory.
However, the proposed regulation
provides that use of a model notice will
be deemed to satisfy the content
requirements in paragraph (b) of the
regulation, as well as the style and
format requirements in paragraph (c) of
the regulation. To the extent a plan
administrator elects to include in a
model notice additional information
described in paragraph (b)(12) of the
proposed regulation, such additional
information must be consistent with the
style and format requirements in
paragraph (c) of the proposed
regulation. Thus, such additional
information should not have the effect
of misleading or misinforming
recipients.

In drafting the models, the
Department attempted to develop and
organize the models in a manner that
will help the average plan participant
understand and comprehend the
information mandated by section 101(f)
of ERISA, some of which is technical in
nature. Nonetheless, the Department
solicits comments on whether, and if so,
how, the organization of the proposed
models could be improved to enhance
understandability and
comprehensibility. For example, if a
plan’s funding percentage is the most
important information for participants,
does the chart format of the model
adequately highlight this information or
could other presentation techniques
more effectively highlight this
information?

7. Limited Alternative Method of
Compliance for Furnishing Notice to
PBGC (Proposed § 2520.101-5(i))

Section 101(f)(1) of ERISA provides
that a plan administrator of a defined
benefit plan to which title IV of ERISA
applies shall, for each plan year,
provide a funding notice to the PBGC,
to each plan participant and beneficiary,
to each labor organization representing
such participants or beneficiaries, and,
in the case of a multiemployer plan, to
each employer with an obligation to
contribute to the plan. Pursuant to
section 110 of ERISA, paragraph (i) of
the proposed regulation includes an
alternative method of compliance
pertaining to the requirement to furnish
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notice to the PBGC. Under this
alternative, the plan administrator of a
single-employer plan with liabilities
that do not exceed plan assets by more
than $50 million is not required to
furnish a funding notice to the PBGC
provided that the administrator
furnishes the latest available funding
notice to the PBGC within 30 days of
receiving a written request from the
PBGC. In determining whether a plan’s
liabilities exceed its assets by more than
$50 million, the proposed regulation
provides that plan administrators
should subtract the plan’s total assets
from its liabilities, using the assets and
liabilities disclosed in the funding
notice in accordance with paragraph
(b)(3)(1)(A) of this proposed regulation.
The Department has created this
alternative method of compliance after
consulting with the PBGC. The PBGC
has determined that, in light of the
extended funding notice due date for
small plans, it will have electronic
access to the information included on
the funding notice for most single-
employer plans as a result of ERISA’s
annual reporting requirement under
section 104(a) on or around the time it
would receive a copy of a funding
notice under section 101(f) of ERISA
and the proposed regulation. In
addition, under the PBGC’s Reportable
Events regulation (29 CFR part 4043),
the PBGC typically would receive
information about certain events that
might indicate increased exposure or
risk before it would receive information
under either ERISA section 101(f) or
104(a). Also, the Department believes
the alternative method of compliance
will reduce administrative burden for
plans that meet the conditions of
paragraph (i) of the proposed regulation.
At the request of the PBGC, the
Department has limited the scope of the
alternative method of compliance to
single-employer plans. Because
multiemployer plans are not subject to
ERISA section 4043 and because very
few multiemployer plans will qualify
for the extended annual funding notice
due date, the annual funding notice will
provide a useful and non-duplicative
source of information to the PBGC. The
alternative method of compliance does
not have any effect on the plan
administrator’s obligation to furnish
notices to parties other than the PBGC.
Section 110 of ERISA permits the
Department to prescribe alternative
methods of complying with any of the
reporting and disclosure requirements
of ERISA if it finds: (1) That the use of
the alternative is consistent with the
purposes of ERISA and that it provides
adequate disclosure to plan participants
and beneficiaries and to the Department;

(2) that application of the statutory
reporting and disclosure requirements
would increase the costs to the plan or
impose unreasonable administrative
burdens with respect to the operation of
the plan; and (3) that the application of
the statutory reporting and disclosure
requirements would be adverse to the
interests of plan participants in the
aggregate. Based on the discussion
above, the Department finds these three
conditions to be satisfied in this context.

8. Plans Not Immediately Subject to
New Funding Rules or to Which Special
Funding Rules Apply

Sections 104, 105, and 106 of the PPA
defer the effective date of the
amendments made by title I of the PPA
for certain plans described in those
sections, i.e. certain plans of
cooperatives, plans affected by
settlement agreements with the PBGC,
and plans of government contractors.13
Section 402 of the PPA applies special
funding rules to certain plans of
commercial passenger airlines and
airline caterers. Section 402 of the PPA
was amended by the U.S. Troop
Readiness, Veterans’ Care, Katrina
Recovery, and Iraq Accountability
Appropriations Act, 2007, Public Law
110-28. None of these provisions affects
the applicability of the PPA
amendments to section 101(f) of ERISA.
Accordingly, the funding notice
requirements of section 101(f) of ERISA
apply to these plans for plan years
beginning on or after January 1, 2008.
These plans should disclose their
funding target attainment percentage
(and related asset and liability
information) in accordance with
guidance provided by the Secretary of
the Treasury. For example, for a plan
described in section 104, 105, or 106 of
the PPA, the funding target attainment
percentage of such plan is determined
in accordance with paragraph (b)(2)(i) of
the proposed regulation, except that the
value of plan assets is determined
without subtraction of the funding
standard carryover balance or
prefunding balance (credit balance
under the funding standard account).
See 26 CFR 1.430(d)-1(b)(3)(ii). The
model in Appendix A is available to
such plans, but the portions of the
model entitled “Credit Balances” and
“At-Risk Status” should be deleted from
the model before use for notice years

13 Section 202(b) of the Preservation of Access to

Care for Medicare Beneficiaries and Pension Relief
Act of 2010, Public Law 111-192, amended section
104 of the Pension Protection Act of 2006, Public
Law 109-280, by expanding the group of plans that
is eligible for a deferred effective date under section
104 to include eligible charity plans.

beginning prior to the delayed effective
date.

The Department requests comment on
whether, and to what extent, these plans
would need special rules under section
101(f) of ERISA, if applicable, to reflect
the delayed effective dates (in sections
104, 105, or 106 of the PPA) or special
funding rules (in section 402 of the
PPA). Comments on this issue should
explain why the delayed effective dates
or special funding rules under the PPA
necessitate a special rule or rules under
section 101(f) of ERISA and the
regulation being adopted herein, and
whether, and how, the model notices in
the appendices to the regulation could
be modified for use by these plans.

9. Multiemployer Plans Terminated by
Mass Withdrawal

The proposed regulation does not
provide an exemption or other relief for
multiemployer plans that terminate by
mass withdrawal pursuant to section
4041A(a)(2) of ERISA. Section
4041A(a)(2) provides that the
termination of a multiemployer plan
occurs as a result of the withdrawal of
every employer from the plan or the
cessation of the obligation of all
employers to contribute under the plan.

Plans that terminate in this fashion
typically continue to pay benefits from
a declining trust as payments come due
and have no new contributions other
than withdrawal liability payments.
Therefore, the Department recognizes
that some information required by the
regulation may not be relevant (e.g., the
plan’s funded percentages) for plans
that have terminated by mass
withdrawal. Other mandated
information, such as PBGC benefit
guarantee levels, assets and liabilities,
numbers and status of participants, and
insolvency information, however, may
be very important to participants and
beneficiaries receiving benefits from
such plans. Accordingly, the
Department solicits comment on
whether the final regulation should
provide special rules for such plans.
Comments should be specific regarding
what, if any, information otherwise
required by the regulation should not be
included in the funding notice, and
why, and what, if any, alternative
information might be disclosed in its
place. Comments should provide any
data that would demonstrate cost
savings to such plans as a result of
alternative reporting under special
rules.

10. Code Section 412(e)(3) Insurance
Contract Plans

The proposed regulation does not
provide an exemption or any other relief
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for certain insurance contract plans to
which section 412(e)(3) of the Code
applies. “Code section 412(e)(3)
insurance contracts” are contracts that
provide retirement benefits under a plan
that are guaranteed by an insurance
carrier. In general, such contracts must
provide for level premium payments
over the individual’s period of
participation in the plan (to retirement
age), premiums must be timely paid as
currently required under the contract,
no rights under the contract may be
subject to a security interest, and no
policy loans may be outstanding. If a
plan is funded exclusively by the
purchase of such contracts, the
otherwise applicable minimum funding
requirements of section 412 of the Code
and section 302 of ERISA do not apply
for the year and neither the Schedule
MB nor the Schedule SB is required to
be filed.4

Therefore, the Department recognizes
that information regarding a plan’s
funded status required in the proposed
regulation (e.g., the plan’s funding target
attainment percentage or funded
percentage) may not be applicable to
certain of these plans. Other required
information, such as PBGC benefit
guarantee levels, termination rules, fair
market value of assets, and numbers and
status of participants, however, may be
important to participants and
beneficiaries receiving benefits from
such plans. Other information not
required by section 101(f) of ERISA and
this proposed regulation could be
important to persons receiving the
funding notice of these plans.
Accordingly, the Department solicits
comment on whether the final
regulation should provide special rules
for such plans. Comments should be
specific regarding what information
otherwise required by the proposed
regulation should not be included in the
funding notice, and why, and what, if
any, alternative information might be
disclosed in its place. Comments should
explain the benefit to plan participants
and provide any data that would
demonstrate cost savings to such plans
as a result of alternative reporting under
special rules.

11. Multiple Employer Pension Plans

After the Department issued FAB
2009-01, a number of plan
administrators of multiple employer
plans raised questions regarding
whether, and how, the new annual
funding notice requirements apply to
such plans. The central question was
whether all participants in such a plan

14 See the Instructions to the latest Form 5500
Annual Return/Report of Employee Benefit Plan.

must receive the same funding notice
containing funding data at the plan level
or whether each participant must
receive a notice that reflects funding
information relevant to his employer. It
is the view of the Department that if all
assets of the multiple employer pension
plan are, on an ongoing basis, available
to pay benefits to all plan participants
and beneficiaries covered under the
plan, then the information in the
funding notice should be reflective of
the plan as a whole. The plan
administrator need not create a separate
funding notice for the employees of
each participating employer in the
multiple employer plan containing the
funding information (assets, liabilities,
etc.) pertaining to that employer in the
case of a multiple employer plan to
which section 413(c)(4)(A) of the Code
applies. Based on the foregoing, the
proposal does not contain any special
rules for multiple employer pension
plans. Nonetheless, comments are
requested on whether funding notices
for such plans should alert participants
to the fact that some funding rules
under the Code, e.g., benefit restrictions
under Code section 436, may apply on
an employer-by-employer basis. Thus, a
participant in a multiple employer
pension plan could have his benefits
restricted even though the plan as a
whole has a funding target attainment
percentage well above what one would
consider to be close to a percentage that
would trigger a benefit restriction under
Code section 436.

C. Overview of Amendments to 29 CFR
2520.104-46—Waiver of Examination
and Report of an Independent Qualified
Public Accountant for Employee Benefit
Plans With Fewer Than 100
Participants

Department of Labor regulation 29
CFR 2520.104—46 governs the
circumstances under which small
pension plans (plans with fewer than
100 participants at the beginning of the
plan year) are exempt from the
requirements to engage an independent
qualified public accountant (IQPA) and
to include a report of the accountant as
part of the plan’s annual report under
title I of ERISA. The waiver of the
requirement to engage an accountant is
conditioned on, among other things, the
disclosure of certain information to
participants and beneficiaries. A
requirement of § 2520.104—46 is that
such disclosure must be included in the
summary annual report (SAR) of a plan
electing the waiver. However, section
503(c) of the PPA amended section
104(b)(3) of ERISA by repealing the SAR
requirement for defined benefit plans to
which the annual funding notice

requirements of section 101(f) of ERISA
apply.1® Therefore, in conjunction with
the annual funding notice regulation (29
CFR 2520.101-5), discussed in section B
of this preamble, above, the Department
is adopting conforming amendments to
§ 2520.104—46 to enable plans subject to
section 101(f) of ERISA to elect to use
the waiver provision in § 2520.104—46.
Under § 2520.104—46, as amended, a
plan subject to section 101(f) of ERISA
must include the information in

§ 2520.104-46(b)(1)(1)(B)(1)—(4) in the
plan’s annual funding notice. Model
language is included in the Appendix to
§ 2520.104—46 and provided on the
Department’s Web site at http://
www.dol.gov/ebsa/faqs/
faq_auditwaiver.html.

D. Overview of Amendments to 29 CFR
2520.104b-10—Summary Annual
Report

As discussed in section C of this
preamble, the PPA repealed the
summary annual report (SAR)
requirement for plans subject to section
101(f) of ERISA, effective for plan years
beginning after December 31, 2007. The
Department, therefore, is making
technical conforming amendments to
the SAR regulation (§ 2520.104b—10) to
give effect to the repeal. Specifically, a
new paragraph (g)(9) is being added to
provide that an SAR is not required to
be furnished with respect to a plan to
which title IV of ERISA applies. In this
rulemaking, the Department is not
making conforming changes to the form
prescribed in paragraph (d)(3) of
§ 2520.104b-10, or to the appendix of
the regulation, to reflect paragraph
(g)(9), because such form and appendix
continue to be applicable for plans not
subject to title IV of ERISA.
Nonetheless, the Department recognizes
that some items and language in the
form and appendix became irrelevant on
and after the effective date of the repeal
and, therefore, is requesting comments
on how best to revise the form and
appendix to eliminate unnecessary
information.

E. Regulatory Impact Analysis

Summary

The proposed rule contains a model
notice and other guidance necessary to
implement section 101(f) of ERISA as
amended by PPA and WRERA. Section
101(f) and the proposed rule increase
the transparency of information about
the funding status of plans, affording all
parties interested in the financial
viability of these plans with a greater
opportunity to monitor their funding

15 The repeal is effective for plan years beginning
after December 31, 2007.
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status and take action where necessary.

In addition, the rule offers a model

notice to administrators of single-

employer and multiemployer defined
benefit pension plans, which is
expected to mitigate burden and
contribute to the efficiency of
compliance. Another benefit is that the
rule would afford plan administrators
greater certainty that they have
discharged their notice obligation under
section 101(f) by clarifying certain terms
used in the statute. The Department has
concluded that the benefits of the rule
justify their costs. These benefits—
increased transparency, greater
efficiency, certainty, and clarity—are
expected to be substantial, but cannot be
specifically quantified.

The cost of the proposed rule is
expected to amount to $57.2 million in
the year of implementation, and $52.8
million in each subsequent year.16 The
total estimated cost includes the one-
time development of a notice by each
plan and the annual preparation and
mailing of the notices to the required
recipients.1? The first year estimate is
higher to account for the time required
for plan administrators to adapt and
review the model notice. The
Department also makes the following
additional estimates regarding the cost
of the proposal:

—The total mailing costs are estimated
to be about $20.0 million annually in
the first three years;

—In addition to the mailing costs, the
Department estimates that firms will
spend about $37.2 million in the year
of implementation and $32.9 million
in subsequent years on labor costs.18

The Department has attempted to
provide guidance in the proposed rule
to assist administrators in meeting their
responsibilities in the most
economically efficient manner possible.
Because the costs of the rule arise only
from notice provisions in PPA, the data

16 All numbers used in this Regulatory Impact
Analysis have been rounded to the nearest
thousand.

17 As discussed earlier in this preamble, this
proposed regulation, when finalized, will
implement the statutory requirement for defined
benefit pension plan administrators to provide an
annual funding notice that meets the requirements
of ERISA section 101(f). Because plans were
required to comply with ERISA section 101(f)
before the issuance of implementing regulations,
and taking into account guidance previously issued
by the Department in Field Assistance Bulletin
2009-01, this regulatory impact analysis includes a
small initial cost for plans to make adjustments that
would be necessary to ensure compliance with
implementing regulations. These estimates then
take into account the ongoing annual costs for plan
administrators to create and send the annual
funding notices.

18 The total hour burden is estimated to be about
1,046,000 hours in the year of implementation and
1,003,000 hours in each subsequent year.

and methodology used in developing
these estimates are more fully described
in the Paperwork Reduction Act section
of this analysis of regulatory impact.

The cost estimates of the proposal are
based on the informational content
requirements in paragraph (b) of the
proposal. The Department is accepting
comment on whether there is
information or indicators, not already
included in paragraph (b) of the
proposal, that help explain a plan’s
financial condition and that may be
helpful to notice recipients, e.g., the
ratio of plan assets to the present value
of retired participants’ benefits.
Comments should be specific as to what
other information or indicators could be
included in the funding notice, the
reasons why, and a cost/benefit
analysis.

Executive Order 12866

Under Executive Order 12866 (58 FR
51735), the Department must determine
whether a regulatory action is
“significant” and therefore subject to
review by the Office of Management and
Budget (OMB). Section 3(f) of the
Executive Order defines a “significant
regulatory action” as an action that is
likely to result in a rule (1) having an
annual effect on the economy of $100
million or more, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local or Tribal
governments or communities (also
referred to as “economically
significant”); (2) creating serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. It has been determined that this
action is significant under section 3(f)(4)
of the Executive Order; therefore, OMB
has reviewed this regulatory action
pursuant to the Executive Order.

Paperwork Reduction Act

As part of its continuing effort to
reduce paperwork and respondent
burden, the Department of Labor
conducts a preclearance consultation
program to provide the general public
and Federal agencies with an
opportunity to comment on proposed
and continuing collections of
information in accordance with the
Paperwork Reduction Act of 1995 (PRA
95) (44 U.S.C. 3506(c)(2)(A)). This helps

to ensure that requested data can be
provided in the desired format,
reporting burden (time and financial
resources) is minimized, collection
instruments are clearly understood, and
the impact of collection requirements on
respondents can be properly assessed.

Currently, EBSA is soliciting
comments concerning the information
collection request (ICR) included in the
Proposed Rule on the Annual Funding
Notice for Defined Benefit Plans. A copy
of the ICR may be obtained by
contacting the PRA addressee shown
below.

The Department has submitted a copy
of the proposed rule to OMB in
accordance with 44 U.S.C. 3507(d) for
review of its information collections.
The Department and OMB are
particularly interested in comments
that:

¢ Evaluate whether the collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information will have practical utility;

e Evaluate the accuracy of the
agency’s estimate of the burden of the
collection of information, including the
validity of the methodology and
assumptions used;

e Enhance the quality, utility, and
clarity of the information to be
collected; and

¢ Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses.

Comments should be sent to the Office
of Information and Regulatory Affairs,
Office of Management and Budget,
Room 10235, New Executive Office
Building, Washington, DC 20503;
Attention: Desk Officer for the
Employee Benefits Security
Administration. OMB requests that
comments be received within 30 days of
publication of the proposed rule to
ensure their consideration.

PRA Addressee: Address requests for
copies of the ICR to G. Christopher
Cosby, Office of Policy and Research,
U.S. Department of Labor, Employee
Benefits Security Administration, 200
Constitution Avenue, NW., Room
N-5718, Washington, DC 20210.
Telephone (202) 693-8410; Fax: (202)
219-5333. These are not toll-free
numbers. ICRs submitted to OMB also
are available at http://www.RegInfo.gov.

The proposed rule implements the
disclosure requirements of section
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101(f) of ERISA, as amended by section
501 of the PPA. As described earlier in
the preamble, section 101(f) of ERISA
requires the administrator of a defined
benefit plan to which title IV of ERISA
applies to furnish an annual funding
notice to the PBGC, each participant and
beneficiary, each labor organization
representing participants and
beneficiaries, and for multiemployer
plans only, each employer with an
obligation to contribute to the plan.

The information collection provisions
of the proposed rule are found in
section 2520.101-5(b). Model notices
are provided in the appendices to the
rule to facilitate compliance and
moderate the burden attendant to
supplying notices to participants and
beneficiaries, labor organizations,
contributing employers, and PBGC. Use
of the model notice is not mandatory;
however, use of the model will be
deemed to satisfy the requirements for
content, style, and format of the notice,
except with respect to any other
information the plan administrator
elects to include. The proposed rule also
is intended to clarify several statutory
requirements with respect to content,
style and format, manner of furnishing,
and persons entitled to receive the
annual funding notice. Increasing the
transparency of information about the
funding status of defined benefit plans
for participants and beneficiaries, labor
organizations, contributing employers,
and the PBGC will afford all parties
interested in the financial viability of
these plans greater opportunity to
monitor their funding status.

In order to estimate the potential costs
of the notice provisions of section 101(f)
of ERISA and the proposed rule, the
Department estimated the number of
single-employer and multiemployer
defined benefit plans, and the numbers
of participants, beneficiaries receiving
benefits, labor organizations
representing participants, and
employers with an obligation to
contribute to these plans.

The PBGC Pension Insurance Data
Book 2008 indicates that there are about
1,500 multiemployer defined benefit
plans with approximately 10.1 million
participants and beneficiaries receiving
benefits. These estimates are based on
premium filings with PBGC for 2007,
projected by PBGC to 2008, generally
the most recent information currently
available. This total has been adjusted
slightly to reflect the exception from the
requirement to furnish annual funding
notices to plans that are receiving
financial assistance from PBGC.1° The

19 According to the PBGC Pension Insurance Data
Book 2008, there were 1,513 multiemployer defined

PBGC Pension Insurance Data Book
2008 also indicates that there are
approximately 28,000 single-employer
defined benefit plans with
approximately 33.8 million participants.

The Department is not aware of a
direct source of information as to the
number of labor organizations that
represent participants of multiemployer
defined benefit plans and that would be
entitled to receive notice under section
101(f). As a proxy for this number, the
Department has relied on information
supplied by the Department’s
Employment Standards Administration,
Office of Labor Management Standards,
as to the number of labor organizations
that filed required annual reports for
their most recent fiscal year, generally
2008, at this time. The Department
adjusted the number provided by
excluding labor organizations that
appeared to represent only State, local,
and Federal governmental employees to
account for the fact that such employees
are generally unlikely to be participants
in plans covered under title I of ERISA.
The resulting estimate of labor
organizations that could be entitled to
receive notice is almost 18,500.

The Department also is unaware of a
source of information for the current
number of employers obligated to
contribute to multiemployer defined
benefit plans. PBGC assisted with
development of an estimate of this
number by providing the Department
with a tabulation on their 1987
premium filings of the number of
employers contributing to
multiemployer defined benefit plans at
that time. This was the last year this
data element was required to be
reported on the Form 5500. The
Department has attempted to validate
that 1987 figure by dividing the number
of participants in multiemployer
defined benefit plans in the industries
in which these plans are most
concentrated, such as construction,
trucking, and retail food sales,2° by the
average number of employees per firm
in those industries based on data
published by the Office of Advocacy,
U.S. Small Business Administration for
2001. This computation resulted in a
figure that was similar in magnitude,
but somewhat higher than the 277,600
employers reported in the 1987 PBGC
premium filing data. As a result, the

benefit plans in 2006. This number was reduced by
42 in order to account for the 42 plans that received
financial assistance.

20 See GAO-04—-423 Private Pensions:
Multiemployer Plans Face Short- and Long-Term
Challenges. U.S. General Accounting Office, March
2004. The General Accounting Office’s name
changed to the Government Accountability Office
effective July 7, 2004.

Department has used 300,000 for its
conservative estimate of the number of
contributing employers to whom the
required notice will be sent.

For purposes of its estimates of
regulatory impact, the Department has
assumed that each plan will develop a
notice, and that each year
approximately 44.3 million notices will
be prepared and sent. The 44.3 million
estimate breaks down as follows: 10.1
million notices to participants and
beneficiaries of close to 1,500
multiemployer defined benefit plans;
33.8 million notices to participants and
beneficiaries of close to 28,000 single
employer plans; 39,000 notices to labor
organizations; 300,000 notices to
contributing employers of
multiemployer plans; and 30,000
notices to the PBGC.

Estimates of notice preparations are
based on the assumption that plan
service providers, actuaries, lawyers,
and financial professionals will produce
the notices. It is assumed that the
availability of a model notice will lessen
the time otherwise required by a plan
administrator to draft a required notice.
The Department has made the following
estimate regarding preparation of the
notice: Actuaries will spend three hours
in the first year and two hours in each
succeeding year for single-employer
plans and two hours in the first year and
one hour in each succeeding year for
multiemployer plans making specific
calculations for information that must
be provided in the notice; legal
professionals will spend one hour in the
first year and 0.5 hours in each
succeeding year reviewing the notice;
and financial professionals will spend
one hour in the first year and thereafter
drafting the notice for single-employer
plans and two hours per year for
multiemployer plans. The final
preparation and distribution of the
notice will be done by a clerical
professional using an estimated two
minutes per notice mailed. The
Department welcomes comments
regarding these estimates.

Assuming 44.3 million notices are
distributed,2? the burden hours for that
initial year of implementation are
87,000 actuarial hours, 31,000 financial
professional hours, and 29,000 legal
professional hours. Total clerical
professional hours are calculated based
on the total number of notices mailed
and the preparation time of 2 minutes
per notice resulting in 915,000 hours.
The total hour burden for the year of
implementation is 1,061,000 hours.

21 The Department assumes that 38 percent of
notices are sent electronically and result in only a
de minimis cost.
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Each subsequent year requires 57,000
actuarial hours, 915,000 clerical hours,
31,000 financial professional hours, and
15,000 legal professional hours for a
total of 1,018,000 hours.22

Hourly labor rates were calculated
using the rates based on the Bureau of
Labor Statistics, National Occupational
Employment Survey (May 2008) and the
Bureau of Labor Statistics, Employment
Cost Index (June 2009).23 Calculations
of the 2010 hourly labor costs were
$26.14 for a clerical professional, $62.81
for a financial professional, $91.56 for
an actuary, and $119.03 for plan legal
counsel.

Based on the foregoing, the total
equivalent cost for the initial year is
estimated at approximately $7,937,000
for actuarial services, $23,915,000 for
clerical services, $1,942,000 for
financial professional services, and
$3,409,000 for legal professional
services. The total equivalent cost is
approximately $37,203,000 in the initial
year.

The total equivalent cost in each
subsequent year is estimated at
approximately $5,245,000 for actuarial
services, $23,915,000 for clerical
services, $1,942,000 for financial
professional services, and $1,750,000 for
legal professional services. The total
equivalent cost is estimated at
approximately $32,852,000 in each
subsequent year.

The cost of mailing the notices was
based on the assumption that each
notice would be six pages for single-
employer plans and five pages for
multiemployer plans, with printing
costs of 5 cents per page and postage of
44 cents resulting in an estimated 74
cent cost per paper notice for single-
employer plans and a 69 cent cost per
paper notice for multiemployer plans. It
was further assumed that 38 percent of
notices would be sent electronically.
The Department has not estimated any
additional burden for preparation or
distribution of notices via electronic
means because the Department assumes
that plans will utilize pre-existing
electronic communications systems and
e-mail lists for these purposes and the
process of preparation and distribution
involves only a de minimis additional
effort, e.g., a few computer key strokes
or the equivalent. This assumption will
result in a total of approximately 16.8
million notices being sent electronically
by multiemployer and single-employer
plans. Single-employer plans will mail
out approximately 21.0 million paper

22 The average Total Annual Burden Hours over
the first three years is 1,032,000.

23 EBSA estimates of labor rates include wages,
other benefits, and overhead.

notices and multiemployer plans will
mail out approximately 6.5 million
paper notices. Total annual paper
mailing costs are estimated to be
approximately $20.0 million.

These paperwork burden estimates
are summarized as follows:

Type of Review: Revised collection.

Agency: Employee Benefits Security
Administration, Department of Labor.

Title: Annual Funding Notice for
Defined Benefit Plans.

OMB Control Number: 1210-0126.

Affected Public: Business or other for-
profit; not-for-profit institutions.

Respondents: 29,000.

Responses: 44,269,000.

Frequency of Response: Annually.

Estimated Total Annual Burden
Hours: 1,032,000 (average over first
three years); 1,061,000 (first year)
(1,018,000 subsequent years).

Estimated Total Annual Burden Cost:
$19,988,000 (first year and subsequent
years).

Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) imposes
certain requirements with respect to
Federal rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act (5 U.S.C. 551 et seq.) and
which are likely to have a significant
economic impact on a substantial
number of small entities. Unless the
head of an agency certifies that a
proposed rule is not likely to have a
significant economic impact on a
substantial number of small entities,
section 603 of the RFA requires that the
agency present an initial regulatory
flexibility analysis at the time of the
publication of the notice of proposed
rulemaking describing the impact of the
rule on small entities and seeking public
comment on such impact.

For purposes of the RFA, the
Department continues to consider a
small entity to be an employee benefit
plan with fewer than 100 participants.24
Further, while some large employers
may have small plans, in general small
employers maintain most small plans.
Thus, the Department believes that
assessing the impact of this proposed
rule on small plans is an appropriate
substitute for evaluating the effect on
small entities. The definition of small
entity considered appropriate for this
purpose differs, however, from a
definition of small business that is
based on size standards promulgated by

24 The basis for this definition is found in section
104(a)(2) of the Act, which permits the Secretary of
Labor to prescribe simplified annual reports for
pension plans that cover fewer than 100
participants.

the Small Business Administration
(SBA) (13 CFR 121.201) pursuant to the
Small Business Act (15 U.S.C. 631 et
seq.). The Department therefore requests
comments on the appropriateness of the
size standard used in evaluating the
impact of this proposed rule on small
entities.

By this standard, data from the 2007
Form 5500 (the latest available data)
indicates that for over 88 percent of
small affected plans, the average per
plan compliance cost would be $1,265
($37 million/29,400 plans) plus plan
specific mailing cost (74 cents per
participant, which cannot exceed $74
per plan because small plans have less
than 100 participants). This amount is
less than one percent of plan assets.

Based on the foregoing, the
Department has preliminarily
determined that while the rule is likely
to impact a substantial number of small
entities, the economic impact on such
entities will not be significant.
Therefore, pursuant to section 605(b) of
RFA, the Assistant Secretary of the
Employee Benefits Security
Administration hereby certifies that the
proposed rule, if promulgated, will not
have a significant economic impact on
a substantial number of small entities.
The Department invites comments on
this certification and the potential
impact of the rule on small entities.

Congressional Review Act

The proposed rule is subject to the
Congressional Review Act provisions of
the Small Business Regulatory
Enforcement Fairness Act of 1996 (5
U.S.C. 801 et seq.) and, if finalized, will
be transmitted to Congress and the
Comptroller General for review. The
proposed rule is not a “major rule” as
that term is defined in 5 U.S.C. 804,
because it is not likely to result in
(1) an annual effect on the economy of
$100 million or more; (2) a major
increase in costs or prices for
consumers, individual industries, or
Federal, State, or local government
agencies, or geographic regions; or (3)
significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.

Unfunded Mandates Reform Act

For purposes of the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104—4), as well as Executive Order
12875, the proposed rule does not
include any Federal mandate that may
result in expenditures by State, local, or
Tribal governments in the aggregate of
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more than $100 million, adjusted for
inflation, or increase expenditures by
the private sector of more than $100
million, adjusted for inflation.

Federalism Statement

Executive Order 13132 (August 4,
1999) outlines fundamental principles
of federalism, and requires the
adherence to specific criteria by Federal
agencies in the process of their
formulation and implementation of
policies that have substantial direct
effects on the States, the relationship
between the national government and
States, or on the distribution of power
and responsibilities among the various
levels of government. The proposed rule
does not have federalism implications
because it has no substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Section
514 of ERISA provides, with certain
exceptions specifically enumerated, that
the provisions of titles I and IV of ERISA
supersede any and all laws of the States
as they relate to any employee benefit
plan covered under ERISA. The
requirements that would be
implemented in the proposed rule do
not alter the fundamental reporting and
disclosure requirements of the statute
with respect to employee benefit plans,
and as such have no implications for the
States or the relationship or distribution
of power between the national
government and the States.

List of Subjects in 29 CFR Part 2520

Accounting, Employee benefit plans,
Employee Retirement Income Security
Act, Pensions, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, the Department of Labor
proposes to amend 29 CFR part 2520 as
follows:

PART 2520—RULES AND
REGULATIONS FOR REPORTING AND
DISCLOSURE

1. The Authority citation for part 2520
is revised to read as follows:

Authority: 29 U.S.C. 1021-1025, 1027,
1029-31, 1059, 1134 and 1135; and Secretary
of Labor’s Order 1-2003, 68 FR 5374 (Feb. 3,
2003). Sec. 2520.101-2 also issued under 29
U.S.C. 1132, 1181-1183, 1181 note, 1185,
1185a-b, 1191, and 1191a—c. Secs. 2520.102—
3, 2520.104b—1 and 2520.104b-3 also issued
under 29 U.S.C. 1003, 1181-1183, 1181 note,
1185, 1185a—b, 1191, and 1191a—c. Secs.
2520.104b-1 and 2520.107 also issued under
26 U.S.C. 401 note, 111 Stat. 788. Sec.
2520.101—4 also issued under sec. 103 of
Pub. L. 108-218, 118 Stat. 596. Sec.

2520.101-5 also issued under sec. 503 of
Pub. L. 109-280, 120 Stat. 780 and sec.
105(a), Pub. L. 110-458, 122 Stat. 5104.

2. Add §2520.101-5 to subpart A to
read as follows:

§2520.101-5 Annual funding notice for
defined benefit pension plans.

(a) In general. (1) Except as provided
in paragraphs (a)(2) and (3) of this
section, pursuant to section 101(f) of the
Act, the administrator of a defined
benefit plan to which title IV of the Act
applies shall furnish annually to each
person specified in paragraph (f) of this
section a funding notice that conforms
to the requirements of this section.

(2) A plan administrator shall not be
required to furnish a funding notice—

(i) In the case of a multiemployer
plan, for a plan year if the due date for
such notice is on or after the date the
plan complies with the insolvency
notice requirements of section 4245(e)
or 4281(d)(3) of the Act and regulations
thereunder.

(ii) In the case of a single-employer
plan, for a plan year if the due date for
such notice is on or after the date:

(A) The Pension Benefit Guaranty
Corporation is appointed as trustee of
the plan pursuant to section 4042 of the
Act; or

(B) The plan has distributed assets in
satisfaction of all benefit liabilities in a
standard termination pursuant to
section 4041(b) or in a distress
termination pursuant to section
4041(c)(3)(B)(i) or of all guaranteed
benefits in a distress termination
pursuant to section 4041(c)(3)(B)(ii) of
the Act.

(3) In the case of a merger or
consolidation of two or more plans—

(i) The plan administrator of a non-
successor plan shall not be required to
furnish a funding notice for the plan
year in which the merger occurred, and

(ii) The funding notice of the
successor plan, for the plan year in
which the merger occurred, must, in
addition to the requirements of
paragraph (b) of this section, contain a
general explanation, including the
effective date, of the merger and an
identification of each plan (e.g., name
and plan number) involved in the
merger or consolidation.

(b) Content of notice. A funding notice
shall include the following information:

(1) Identifying information. The name
of the plan, the name, address, and
phone number of the plan administrator
and the plan’s principal administrative
officer (if different than the plan
administrator), each plan sponsor’s
name and employer identification
number, and the plan number.

(2) Funding percentage. (i) Single-
employer plans. For single-employer

plans, a statement as to whether the
plan’s funding target attainment
percentage (as defined in section
303(d)(2) of the Act) for the notice year,
and for each of the two preceding plan
years, is at least 100 percent (and, if not,
the actual percentages).

(ii) Multiemployer plans. For
multiemployer plans, a statement as to
whether the plan’s funded percentage
(as defined in section 305(i) of the Act)
for the notice year, and for each of the
two preceding plan years, is at least 100
percent (and, if not, the actual
percentages).

(3) Assets and liabilities. (i) Single-
employer plans. For single-employer
plans—

(A) A statement of the total assets
(separately stating the prefunding
balance and the funding standard
carryover balance) and liabilities of the
plan, determined in the same manner as
under section 303 of the Act as of the
valuation date of the notice year and for
each of the two preceding plan years, as
reported in the annual report filed
under section 104 of the Act for each
such preceding plan year, and

(B) A statement of the value of the
plan’s assets and liabilities determined
as of the last day of the notice year. For
purposes of this statement, the value of
the plan’s assets is the fair market value
of plan assets. Plan liabilities are equal
to the present value of benefits accrued
through the last day of the notice year
determined in the same manner as
liabilities are calculated under section
303 of the Act (including actuarial
assumptions and methods), but using
the interest rate under section
4006(a)(3)(E)(iv) of the Act in effect for
the last month of the notice year.

(ii) Multiemployer plans. For
multiemployer plans—

(A) A statement of the value of the
plan’s assets (determined in the same
manner as under section 304(c)(2) of the
Act) and liabilities (determined in the
same manner as under section 305(i)(8)
of the Act, using reasonable actuarial
assumptions as required under section
304(c)(3) of the Act) as of the valuation
date of the notice year and each of the
two preceding plan years, and

(B) A statement of the fair market
value of plan assets as of the last day of
the notice year, and as of the last day
of each of the two preceding plan years
as reported in the annual report filed
under section 104(a) of the Act for each
such preceding Elan year.

(4) Demographic information. A
statement of the number of participants
who, as of the valuation date of the
notice year, are: retired or separated
from service and receiving benefits;
retired or separated from service and
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entitled to future benefits (but currently
not receiving benefits); and active
participants under the plan. The
statement shall indicate the number of
participants in each such category and
the sum of all such participants. The
terms “active” and “retired or separated”
shall have the same meaning given to
those terms in instructions to the annual
report filed under section 104(a) of the
Act.

(5) Funding policy. A statement
setting forth—

(i) The funding policy of the plan;

(ii) The asset allocation of
investments under the plan (expressed
as percentages of total assets) as of the
end of the notice year; and

(iii) A general description of any
investment policy of the plan as it
relates to the funding policy in
paragraph (b)(5)(i) of this section and
the asset allocation of investments
under paragraph (b)(5)(ii) of this section.

(6) Endangered or critical status. In
the case of a multiemployer plan, a
statement whether the plan was in
endangered or critical status under
section 305 of the Act for the notice year
and, if so—

(i) A statement describing how a
person may obtain a copy of the plan’s
funding improvement plan or
rehabilitation plan, as appropriate,
adopted under section 305 of the Act
and the actuarial and financial data that
demonstrate any action taken by the
plan toward fiscal improvement, and

(ii) A summary of the plan’s funding
improvement plan or rehabilitation
plan, including any update or
modification of such funding
improvement or rehabilitation plan
adopted under section 305 of the Act
during the notice year.

(7) Events having a material effects on
liabilities or assets. In the case of any
plan amendment, scheduled benefit
increase or reduction, or other known
event taking effect in the current plan
year and having a material effect on
plan liabilities or assets for the year (as
defined in paragraph (g) of this section),
an explanation of the amendment,
scheduled increase or reduction, or
event, and a projection to the end of
such plan year of the effect of the
amendment, scheduled increase or
reduction, or event on plan liabilities.

(8) Rules on termination,
reorganization or insolvency. (i) Single-
employer plans. In the case of a single-
employer plan, a summary of the rules
governing termination of single-
employer plans under subtitle C of title
IV of the Act.

(ii) Multiemployer plans. In the case
of a multiemployer plan, a summary of
the rules governing reorganization or

insolvency, including the limitations on
benefit payments.

(9) PBGC guarantees. A general
description of the benefits under the
plan which are eligible to be guaranteed
by the Pension Benefit Guaranty
Corporation, along with an explanation
of the limitations on the guarantee and
the circumstances under which such
limitations aplply.

(10) Annual report information. A
statement that a person entitled to
notice under paragraph (f) of this
section may obtain a copy of the annual
report of the plan filed under section
104(a) of the Act upon request, through
the Internet Web site of the Department
of Labor, or through any Intranet Web
site maintained by the applicable plan
sponsor (or plan administrator on behalf
of the plan sponsor).

(11) Information disclosed to PBGC.
In the case of a single-employer plan, if
applicable, a statement that the
contributing sponsor of the plan, and
each member of the contributing
sponsor’s controlled group (other than
an exempt entity within the meaning of
29 CFR 4010.4(c)), was required to
provide the information under section
4010 of the Act for the notice year. If the
contributing sponsor of the plan is itself
an exempt entity within the meaning of
29 CFR 4010.4(c), in lieu of the
preceding sentence, a statement that
each member of the contributing
sponsor’s controlled group (other than
an exempt entity within the meaning of
29 CFR 4010.4(c)) was required to
provide the information under section
4010 of the Act for the notice year.

(12) Additional information. Any
additional information that the plan
administrator elects to include,
provided that such information is
necessary or helpful to understanding
the mandatory information in the
notice, or is otherwise permitted by law.

(c) Style and format of notice.
Funding notices shall be written in a
manner that is consistent with the style
and format requirements of § 2520.102—
2 of this chapter.

(d) When to furnish notice. (1) Except
as provided in paragraph (d)(2) of this
section, a funding notice shall be
provided not later than 120 days after
the end of the notice year.

(2) In the case of a small plan, a
funding notice shall be provided not
later than the earlier of the date on
which the annual report is filed under
section 104(a) of the Act or the latest
date the annual report must be filed
under that section (including
extensions). For this purpose, a single-
employer plan is a small plan if it meets
the exception in section 303(g)(2)(B) of
the Act, and a multiemployer plan is a

small plan if it had 100 or fewer
participants on each day during the plan
year preceding the notice year.

(e) Manner of furnishing notice. (1)
[Reserved].

(2) A funding notice must be
furnished to the Pension Benefit
Guaranty Corporation in a manner
consistent with the requirements of part
4000 of this title. The date that the
notice is furnished to the Pension
Benefit Guaranty Corporation is
determined consistent with that part.

(f) Persons entitled to notice. Persons
entitled to a funding notice under this
section are:

(1) Each participant covered under the
plan on the last day of the notice year;

(2) Each beneficiary receiving benefits
under the plan on the last day of the
notice year;

(3) Each labor organization
representing participants under the plan
on the last day of the notice year;

(4) In the case of a multiemployer
plan, each employer that, as of the last
day of the notice year, is a party to the
collective bargaining agreement(s)
pursuant to which the plan is
maintained or who otherwise may be
subject to withdrawal liability pursuant
to section 4203 of the Act; and

(5) The Pension Benefit Guaranty
Corporation.

(g) Material effect definition. (1) For
purposes of paragraph (b)(7) of this
section, a plan amendment, scheduled
benefit increase (or reduction), or other
known event has a material effect on
plan liabilities or assets for the current
plan year (i.e., plan year following the
notice year) if such amendment, benefit
increase (or reduction), or event—

(i) Results, or is projected to result, in
an increase or decrease of five percent
or more in the value of assets or
liabilities from the valuation date of the
notice year; or

(ii) In the judgment of the plan’s
enrolled actuary, is material for
purposes of the plan’s funding status
under section 430 or 431, as applicable,
of the Internal Revenue Code, without
regard to paragraph (g)(1)(i) of this
section.

(2) For purposes of paragraph (b)(7) of
this section, the term “other known
event” includes, but is not limited to—

(i) An extension of coverage under the
existing terms of the plan to a new
group of employees;

(ii) A plan merger, consolidation, or
spinoff pursuant to regulations under
section 414(1) of the Internal Revenue
Code;

(iii) A shutdown of any facility, plant,
store, or such other similar corporate
event that creates immediate eligibility
for benefits that would not otherwise be
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immediately payable for participants
separating from service;

(iv) An offer by the plan for a
temporary period to permit participants
to retire at benefit levels greater than
that to which they would otherwise be
entitled; or

(v) A cost-of-living adjustment for
retirees.

(3) For purposes of paragraph (g)(1)(i)
of this section, calculate assets and
liabilities in the same manner as under
paragraph (b)(2) of this section.

(h) Model notices. (1) The appendices
to this section contain a model notice
for single-employer plans and a model
notice for multiemployer plans. These
models are intended to assist plan
administrators in discharging their
notice obligations under this section.

Use of a model notice is not mandatory.
However, subject to paragraph (h)(2) of
this section, use of a model notice will
be deemed to satisfy the requirements of
paragraphs (b)(1) through (11) and
paragraph (c) of this section.

(2) To the extent a plan administrator
elects to include in a model notice
information described in paragraph
(b)(12) of this section, such additional
information must be consistent with the
style and format requirements in
paragraph (c) of this section.

(i) Limited alternative method of
compliance for furnishing notice to
PBGC. Notwithstanding any other
provision of this section, the plan
administrator of a single-employer plan
is not required to furnish a notice to the

Pension Benefit Guaranty Corporation
annually if, based on the data described
in paragraph (b)(3)(i)(A) of this section
for the notice year, plan liabilities do
not exceed total plan assets by more
than $50 million, provided that the plan
administrator furnishes the latest
available funding notice to the Pension
Benefit Guaranty Corporation within 30
days of a written request.

(j) Notice year. For purposes of this
section, the term “notice year” means
the plan year to which the notice
relates. For example, for a calendar year
plan that must furnish its 2010 funding
notice no later than the 120th day of
2011, the “notice year” is the 2010 plan
year.

BILLING CODE 4510-29-P
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APPENDIX A TO §2520.101-5-- SINGLE-EMPLOYER PLANS

ANNUAL FUNDING NOTICE

For

[insert name of pension plan]

Introduction

This notice includes important information about the funding status of your pension
plan (“the Plan”) and general information about the benefit payments guaranteed by the
Pension Benefit Guaranty Corporation (“PBGC”), a federal insurance agency. All
traditional pension plans (called “defined benefit pension plans”) must provide this
notice every year regardless of their funding status. This notice does not mean that the
Plan is terminating. It is provided for informational purposes and you are not required
to respond in any way. This notice is for the plan year beginning [insert beginning date]
and ending [insert ending date] (“Plan Year”).

How Well Funded Is Your Plan

Under federal law, the plan must report how well it is funded by using a measure called
the “funding target attainment percentage.” This percentage is obtained by dividing the
Plan’s Net Plan Assets by Plan Liabilities on the Valuation Date for the plan year. In
general, the higher the percentage, the better funded the plan. Your Plan’s funding
target attainment percentage for the Plan Year and each of the two preceding plan years
is shown in the chart below, along with a statement of the value of the Plan’s assets and
liabilities for the same period.

Funding Target Attainment Percentage

[insert Plan Year, e.g.,
2011]

[insert plan year
preceding Plan Year,
e.g., 2010]

[insert plan year 2
years preceding Plan
year, e.g., 2009]

1. Valuation Date

[insert date]

[insert date]

[insert date]

2. Plan Assets

a. Total Plan Assets

[insert amount]

[insert amount]

[insert amount]

b. Funding Standard
Carryover Balance

[insert amount]

[insert amount]

[insert amount]

c. Prefunding
Balance

[insert amount]

[insert amount]

[insert amount]

d. Net Plan Assets
(@) = (b) = (c) = (d)

[insert amount]

[insert amount]

[insert amount]

3. Plan Liabilities

[insert amount]

[insert amount]

[insert amount]

4. At-Risk Liabilities

[insert amount]

[insert amount]

[insert amount]
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5. Funding Target [insert percentage] [insert percentage] [insert percentage]
Attainment Percentage
(2d)/(3)

{Instructions: Report Valuation Date entries in accordance with section 303(g)(2) of ERISA. Report Total Plan Assets in
accordance with section 303(g)(3) of ERISA. Report credit balances (i.e., funding standard carryover balance and prefunding
balance) in accordance with section 303(f) of ERISA. Report Net Plan Assets, Plan Liabilities (i.e., funding target), and Funding
Target Attainment Percentage in accordance with section 303(d)(2) of ERISA. The amount reported as “Plan Liabilities” should
be the funding target determined without regard to at-risk assumptions, even if the plan is in at-risk status. At-Risk Liabilities
are determined under section 303(i) of ERISA (taking into account section 303(i)(5) of ERISA). Report At-Risk Liabilities for
any year covered by this chart in which the Plan was in “at-risk” status within the meaning of section 303(i) of ERISA, only if
At-Risk Liabilities are greater than Plan Liabilities; otherwise delete the entire row designated as number 4. Round off all
amounts in this notice to the nearest dollar.}

Plan Assets and Credit Balances

Total Plan Assets is the value of the Plan’s assets on the Valuation Date (see line 2 in the
chart above). Credit balances were subtracted from Total Plan Assets to determine Net
Plan Assets (line 2 d) used in the calculation of the funding target attainment percentage
shown in the chart above. While pension plans are permitted to maintain credit
balances (also called “funding standard carryover balances” or “prefunding balances”
see 2 b & c in the chart above) for funding purposes, they may not be taken into account
when calculating a plan’s funding target attainment percentage. A plan might have a
credit balance, for example, if in a prior year an employer made contributions to the plan
above the minimum level required by law. Generally, the excess contributions are
counted as “credits” and may be applied in future years toward the minimum level of
contributions a plan sponsor is required to make by law.

Plan Liabilities

Plan Liabilities shown in line 3 of the chart above are the liabilities used to determine the
Plan’s Funding Target Attainment Percentage. This figure is an estimate of the amount
of assets the Plan needs on the Valuation Date to pay for promised benefits under the
plan.

At-Risk Liabilities

If a plan’s funding target attainment percentage for the prior plan year is below a
specified legal threshold, the plan is considered under law to be in “at-risk” status. This
means that the plan is required to use actuarial assumptions that result in a higher value
of plan liabilities and, as a consequence, requires the employer to contribute more
money to the plan. For example, plans in “at-risk” status are required to assume that all
workers eligible to retire in the next 10 years will do so as soon as they can, and that they
will take their distribution in whatever form would create the highest cost to the plan,
without regard to whether those workers actually do so. The additional funding that
results from “at-risk” status may then remove the plan from this status. The Plan has
been determined to be in “at-risk” status in [enter year or years covered by the chart above].
The increased liabilities to the Plan as a result of being in “at-risk” status are reflected in
the At-Risk Liabilities row in the chart above.
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{Instructions: Include the preceding discussion, entitled At-Risk Liabilities, only in the case of a plan
required to report At-Risk Liabilities. Delete the entire row designated as number 4 in the chart above if the
At-Risk Liabilities discussion is not being included in the notice.}

Year-End Assets and Liabilities

The asset values in the chart above are measured as of the first day of the Plan Year and
are actuarial values. Because market values can fluctuate daily based on factors in the
marketplace, such as changes in the stock market, pension law allows plans to use
actuarial values that are designed to smooth out those fluctuations for funding
purposes. The asset values below are market values and are measured as of the last day
of the plan year. Market values tend to show a clearer picture of a plan’s funded status
as of a given point in time. As of [enter the last day of the Plan Year], the fair market value
of the Plan’s assets was [enter amount]. On this same date, the Plan’s liabilities were
[enter amount].

{Instructions: Insert the fair market value of the plan’s assets as of the last day of the plan year. You may include
contributions made after the end of the plan year to which the notice relates and before the date the notice is timely
furnished but only if such contributions are attributable to such plan year for funding purposes. A plan’s liabilities as
of the last day of the plan year are equal to the present value, as of the last day of the plan year, of benefits accrued as of
that same date. With the exception of the interest rate assumption, the present value should be determined using
assumptions used to determine the funding target under section 303. The interest rate assumption is the rate provided
under section 4006(a)(3)(E)(iv), but using the last month of the year to which the notice relates rather than the month
preceding the first month of the year to which the notice relates. If, consistent with section 303(g)(2) of ERISA, the
plan’s valuation date is not the first day of the plan year, make appropriate modifications to the preceding paragraph,
e.g., replace “first day of” with “valuation date for.”}

{Instructions: If, pursuant to section 303(g)(3) of ERISA, the value of the plan’s assets in the chart above is fair market
value, include the paragraph below rather than the paragraph above, but otherwise follow the instructions above.}

The asset values in the chart above are measured as of the first day of the Plan Year. As
of [enter the last day of the Plan Year], the fair market value of the Plan’s assets was [enter

amount]. On this same date, the Plan’s liabilities were [enter amount].

Participant Information

The total number of participants in the Plan as of the Plan’s valuation date was [insert
number]. Of this number, [insert number] were active participants, [insert number] were
retired or separated from service and receiving benefits, and [insert number] were retired
or separated from service and entitled to future benefits.

Funding & Investment Policies

Every pension plan must have a procedure for establishing a funding policy to carry out
plan objectives. A funding policy relates to the level of assets needed to pay for
promised benefits. The funding policy of the Plan is [insert a summary statement of the
Plan’s funding policy].
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Once money is contributed to the Plan, the money is invested by plan officials, called
fiduciaries, who make specific investments in accordance with the Plan’s investment
policy. Generally speaking, an investment policy is a written statement that provides
the fiduciaries who are responsible for plan investments with guidelines or general
instructions concerning investment management decisions. The investment policy of
the Plan is [insert a summary statement of the Plan’s investment policy].

Under the Plan’s investment policy, the Plan’s assets were allocated among the
following categories of investments, as of the end of the Plan Year. These allocations are
percentages of total assets:

Asset Allocations Percentage

1. Cash (interest bearing and non-interest bearing)
U.S. Government securities
3. Corporate debt instruments (other than employer securities):
Preferred
All other
4. Corporate stocks (other than employer securities):
Preferred
Common
5. Partnership/joint venture interests
6. Real estate (other than employer real property)
7. Loans (other than to participants)
8. Participant loans
9. Value of interest in common/ collective trusts
10. Value of interest in pooled separate accounts
11. Value of interest in master trust investment accounts
12. Value of interest in 103-12 investment entities
13. Value of interest in registered investment companies (e.g., mutual funds)
14. Value of funds held in insurance co. general account (unallocated contracts)
15. Employer-related investments:
Employer Securities
Employer real property
16. Buildings and other property used in plan operation
17. Other

N

For information about the plan’s investment in any of the following types of investments
as described in the chart above — common/collective trusts, pooled separate accounts,
master trust investment accounts, or 103-12 investment entities — contact [insert the name,
telephone number, email address or mailing address of the plan administrator or designated
representative].

Instructions: If a plan holds an interest in one or more of the direct filing entities (DFEs) noted above, i.e., MTIAs,
CCTs, PSAs, or 103-121Es, immediately following the asset allocation chart include the paragraph above informing
recipients how to obtain more information regarding the plan’s DFE investments (e.g., the plan’s Schedule D and/or
the DFE’s Schedule H). If a plan does not hold an interest in a DFE, do not include the above paragraph.

Events Having a Material Effect on Assets or Liabilities
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Federal law requires the plan administrator to provide in this notice a written
explanation of events, taking effect in the current plan year, which are expected to have
a material effect on plan liabilities or assets. Material effect events are occurrences that
tend to have a significant impact on a plan’s funding condition. An event is material if
it, for example, is expected to increase or decrease Total Plan Assets or Plan Liabilities by
five percent or more. For the plan year beginning on [insert the first day of the current plan
year (i.e., the year after the notice year)] and ending on [insert the last day of the current plan
year], the following events are expected to have such an effect: [insert explanation of any
plan amendment, scheduled benefit increase or reduction, or other known event taking effect in
the current plan year and having a material effect on plan liabilities or assets for the year, as well
as a projection to the end of the current plan year of the effect of the amendment, scheduled
increase or reduction, or event on plan liabilities].

{Instructions: Include the preceding discussion, entitled Events having a Material Effect on Assets or
Liabilities, only if applicable.}

Right to Request a Copy of the Annual Report

A pension plan is required to file with the US Department of Labor an annual report
called the Form 5500 that contains financial and other information about the plan.
Copies of the annual report are available from the US Department of Labor, Employee
Benefits Security Administration’s Public Disclosure Room at 200 Constitution Avenue,
NW, Room N-1513, Washington, DC 20210, or by calling 202.693.8673. For 2009 and
subsequent plan years, you may obtain an electronic copy of the plan’s annual report by
going to www.efast.dol.gov and using the Form 5500 search function. Or you may
obtain a copy of the Plan’s annual report by making a written request to the plan
administrator. [If the Plan’s annual report is available on an Intranet website maintained by
the plan sponsor (or plan administrator on behalf of the plan sponsor), modify the preceding
sentence to include a statement that the annual report also may be obtained through that website
and include the website address.] Individual information, such as the amount of your
accrued benefit under the plan, is not contained in the annual report. If you are seeking
information regarding your benefits under the plan, contact the plan administrator
identified below under “Where To Get More Information.”

Summary of Rules Governing Termination of Single-Employer Plans

If a plan is terminated, there are specific termination rules that must be followed under
federal law. A summary of these rules follows.

There are two ways an employer can terminate its pension plan. First, the employer can
end the plan in a “standard termination” but only after showing the PBGC that the plan
has enough money to pay all benefits owed to participants. Under a standard
termination, the plan must either purchase an annuity from an insurance company
(which will provide you with periodic retirement benefits, such as monthly, for life or
for a set period of time when you retire) or, if your plan allows, issue one lump-sum
payment that covers your entire benefit. Your plan administrator must give you
advance notice that identifies the insurance company (or companies) that your employer
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may select to provide the annuity. The PBGC’s guarantee ends when your employer
purchases your annuity or gives you the lump-sum payment.

Second, if the plan is not fully-funded, the employer may apply for a distress
termination. To do so, however, the employer must be in financial distress and prove to
a bankruptcy court or to the PBGC that the employer cannot remain in business unless
the plan is terminated. If the application is granted, the PBGC will take over the plan as
trustee and pay plan benefits, up to the legal limits, using plan assets and PBGC
guarantee funds.

Under certain circumstances, the PBGC may take action on its own to end a pension
plan. Most terminations initiated by the PBGC occur when the PBGC determines that
plan termination is needed to protect the interests of plan participants or of the PBGC
insurance program. The PBGC can do so if, for example, a plan does not have enough
money to pay benefits currently due.

Benefit Payments Guaranteed by the PBGC

When the PBGC takes over a plan, it pays pension benefits through its insurance
program. Only benefits that you have earned a right to receive and that cannot be
forfeited (called vested benefits) are guaranteed. Most participants and beneficiaries
receive all of the pension benefits they would have received under their plan, but some
people may lose certain benefits that are not guaranteed.

The amount of benefits that PBGC guarantees is determined as of the plan termination
date. However, if a plan terminates during a plan sponsor’s bankruptcy and the
bankruptcy proceeding began on or after September 16, 2006, then the amount
guaranteed is determined as of the date the sponsor entered bankruptcy.

The PBGC maximum benefit guarantee is set by law and is updated each calendar year.
For a plan with a termination date or sponsor bankruptcy date, as applicable in [insert
current calendar year], the maximum guarantee is [insert amount from PBGC web site,
www.pbgc.gov, applicable for the current calendar year] per month, or [insert amount from
PBGC web site, www.pbgc.gov, applicable for the current calendar year] per year, for a benefit
paid to a 65-year-old retiree with no survivor benefit. If a plan terminates during a plan
sponsor’s bankruptcy, and the bankruptcy proceeding began on or after September 16,
2006, the maximum guarantee is fixed as of the calendar year in which the sponsor
entered bankruptcy. The maximum guarantee is lower for an individual who begins
receiving benefits from PBGC before age 65; the maximum guarantee by age can be
found on PBGC’s website, www.pbgc.gov. [If the Plan does not provide for commencement
of benefits before age 65, you may omit this sentence.] The guaranteed amount is also
reduced if a benefit will be provided to a survivor of the plan participant.

The PBGC guarantees “basic benefits” earned before a plan is terminated, which
includes [Include the following guarantees that apply to benefits available under the Plan.]:

e pension benefits at normal retirement age;
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¢ most early retirement benefits;

e annuity benefits for survivors of plan participants; and

e disability benefits for a disability that occurred before the date the plan terminated or
the date the sponsor entered bankruptcy, as applicable.

The PBGC does not guarantee certain types of benefits [Include the following guarantee
limits that apply to the benefits available under the Plan.]:

¢ The PBGC does not guarantee benefits for which you do not have a vested right,
usually because you have not worked enough years for the company.

¢ The PBGC does not guarantee benefits for which you have not met all age, service, or
other requirements.

« Benefit increases and new benefits that have been in place for less than one year are
not guaranteed. Those that have been in place for less than five years are only partly
guaranteed.

o Early retirement payments that are greater than payments at normal retirement age
may not be guaranteed. For example, a supplemental benefit that stops when you
become eligible for Social Security may not be guaranteed.

« Benefits other than pension benefits, such as health insurance, life insurance, death
benefits, vacation pay, or severance pay, are not guaranteed.

e The PBGC generally does not pay lump sums exceeding $5,000.

In some circumstances, participants and beneficiaries still may receive some benefits that
are not guaranteed. This depends on how much money the terminated plan has and

how much the PBGC recovers from employers for plan underfunding.

Corporate and Actuarial Information on File with PBGC

A plan sponsor must provide the PBGC with financial information about itself and
actuarial information about the plan under certain circumstances, such as when the
funding target attainment percentage of the plan (or any other pension plan sponsored
by a member of the sponsor’s controlled group) falls below 80 percent (other triggers
may also apply). The sponsor of the Plan, [enter name of plan sponsor], and members of its
controlled group, if any, were subject to this requirement to provide corporate financial
information and plan actuarial information to the PBGC. The PBGC uses this
information for oversight and monitoring purposes.

{Instructions: Insert the preceding paragraph entitled “Corporate and Actuarial Information on File with PBGC” only
if a reporting under section 4010 of ERISA was required for the Plan Year. Modify the preceding paragraph, as
appropriate, if the plan sponsor (as distinguished from the members of its controlled group) is exempt from the ERISA
4010 reporting requirement pursuant to 29 CFR 4010.4(c).}

Where to Get More Information

For more information about this notice, you may contact [enter name of plan administrator
and if applicable, principal administrative officer], at [enter phone number and address and insert
email address if appropriate]. For identification purposes, the official plan number is [enter
plan number] and the plan sponsor’s name and employer identification number or “EIN”
is [enter name and EIN of plan sponsor]. For more information about the PBGC, go to
PBGC's website, www.pbgc.gov.
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APPENDIX B TO §2520.101-5--MULTIEMPLOYER PLANS

ANNUAL FUNDING NOTICE

For
[insert name of pension plan]

Introduction

This notice includes important information about the funding status of your pension
plan (“the Plan”) and general information about the benefit payments guaranteed by the
Pension Benefit Guaranty Corporation (“PBGC”), a federal insurance agency. All
traditional pension plans (called “defined benefit pension plans”) must provide this
notice every year regardless of their funding status. This notice does not mean that the
Plan is terminating. It is provided for informational purposes and you are not required
to respond in any way. This notice is for the plan year beginning [insert beginning date]
and ending [insert ending date] (“Plan Year”).

How Well Funded Is Your Plan

Under federal law, the plan must report how well it is funded by using a measure called
the “funded percentage.” This percentage is obtained by dividing the Plan’s assets by its
liabilities on the Valuation Date for the plan year. In general, the higher the percentage,
the better funded the plan. Your Plan’s funded percentage for the Plan Year and each of
the two preceding plan years is set forth in the chart below, along with a statement of
the value of the Plan’s assets and liabilities for the same period.

Funded Percentage
[insert Plan Year, e.g., [insert plan year [insert plan year 2 years
2011] preceding Plan Year, e.g., | preceding Plan Year, e.g.,
2010] 2009]
Valuation [insert date] [insert date] [insert date]
Date
Funded [insert percentage] [insert percentage] [insert percentage]
Percentage
Value of [insert amount] [insert amount] [insert amount]
Assets
Value of [insert amount] [insert amount] [insert amount]
Liabilities

{Instructions: The plan’s “funded percentage” is equal to a fraction, the numerator of which is the actuarial value of the
plan’s assets (determined in the same manner as under section 304(c)(2) of ERISA) and the denominator of which is
the accrued liability of the plan (under section 305(i)(8) of ERISA, using reasonable actuarial assumptions as required
under section 304(c)(3) of ERISA). Report the value of the plan’s assets and liabilities in the same manner as under
section 304 of ERISA (but determining the plan’s liabilities under section 305(i)(8) of ERISA, using reasonable
actuarial assumptions as required under section 304(c)(3) of ERISA) as of the plan’s valuation date for the plan year.}
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Year-End Fair Market Value of Assets

The asset values in the chart above are measured as of the Valuation Date for the plan
year and are actuarial values. Because market values can fluctuate daily based on
factors in the marketplace, such as changes in the stock market, pension law allows
plans to use actuarial values that are designed to smooth out those fluctuations for
funding purposes. The asset values below are market values and are measured as of the
last day of the plan year, rather than as of the Valuation Date. Substituting the market
value of assets for the actuarial value used in the above chart would show a clearer
picture of a plan’s funded status as of the Valuation Date. The fair market value of the
Plan’s assets as of the last day of the Plan Year and each of the two preceding plan years
is shown in the following table:

[insert last day of Plan [insert last day of plan [insert last day of plan
Year, e.g., 2011] year preceding Plan year 2 years preceding
Year, e.g., 2010] Plan Year, e.g., 2009]
Fair Market | [insert amount] [insert amount] [insert amount]
Value of
Assets

{Instructions: Insert the fair market value of the plan’s assets as of the last day of the plan year. You may include
contributions made after the end of the plan year to which the notice relates and before the date the notice is timely
furnished but only if such contributions are attributable to such plan year for funding purposes. For each of the two
preceding plan years, you may use the fair market value of assets on the last day of the plan year as reported in the
annual report for such plan year.}

Critical or Endangered Status

Under federal pension law a plan generally will be considered to be in “endangered”
status if, at the beginning of the plan year, the funded percentage of the plan is less than
80 percent or in “critical” status if the percentage is less than 65 percent (other factors
may also apply). If a pension plan enters endangered status, the trustees of the plan are
required to adopt a funding improvement plan. Similarly, if a pension plan enters
critical status, the trustees of the plan are required to adopt a rehabilitation plan.
Rehabilitation and funding improvement plans establish steps and benchmarks for
pension plans to improve their funding status over a specified period of time.

{Instructions: Select and complete the appropriate option below.}

{Option one}
The Plan was not in endangered or critical status in the Plan Year.

{Option two}

The Plan was in [insert “endangered” or “critical”] status in the Plan Year ending [insert
last day of Plan Year] because [insert summary description of why plan was in this status based
on statutory factors]. In an effort to improve the Plan’s funding situation, the trustees
adopted [insert summary of Plan’s funding improvement or rehabilitation plan, including when
adopted and expected duration, and a description of any modification or update to the plan
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adopted during the plan year to which the notice relates]. You may obtain a copy of the Plan’s
funding improvement or rehabilitation plan and the actuarial and financial data that
demonstrate any action taken by the plan toward fiscal improvement by contacting the
plan administrator. [If applicable, insert: “Or you may obtain this information at [insert
Intranet address of plan sponsor (or plan administrator on behalf of the plan sponsor)].]

If the Plan is in endangered or critical status for the plan year ending [insert the last day of
the plan year following the Plan Year], separate notification of that status has or will be

provided.

Participant Information

The total number of participants in the Plan as of the Plan’s valuation date was [insert
number]. Of this number, [insert number] were active participants, [insert number] were
retired or separated from service and receiving benefits, and [insert number] were retired
or separated from service and entitled to future benefits.

Funding & Investment Policies

Every pension plan must have a procedure for establishing a funding policy to carry out
plan objectives. A funding policy relates to the level of assets needed to pay for benefits
promised under the plan currently and over the years. The funding policy of the Plan is
[insert a summary statement of the Plan’s funding policy].

Once money is contributed to the Plan, the money is invested by plan officials called
fiduciaries, who make specific investments in accordance with the Plan’s investment
policy. Generally speaking, an investment policy is a written statement that provides
the fiduciaries who are responsible for plan investments with guidelines or general
instructions concerning investment management decisions. The investment policy of
the Plan is [insert a summary statement of the Plan’s investment policy].

Under the Plan’s investment policy, the Plan’s assets were allocated among the
following categories of investments, as of the end of the Plan Year. These allocations are
percentages of total assets:

Asset Allocations Percentage
1. Cash (Interest bearing and non-interest bearing)

2. U.S. Government securities
3. Corporate debt instruments (other than employer securities):
Preferred
All other
4. Corporate stocks (other than employer securities):
Preferred
Common
5. Partnership/joint venture interests
Real estate (other than employer real property)
7. Loans (other than to participants)

.@
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8. Participant loans
9. Value of interest in common/ collective trusts
10. Value of interest in pooled separate accounts
11. Value of interest in master trust investment accounts
12. Value of interest in 103-12 investment entities
13. Value of interest in registered investment companies (e.g., mutual funds)
14. Value of funds held in insurance co. general account (unallocated contracts)
15. Employer-related investments:
Employer Securities
Employer real property
16. Buildings and other property used in plan operation
17. Other

For information about the plan’s investment in any of the following types of investments
as described in the chart above — common/collective trusts, pooled separate accounts,
master trust investment accounts, or 103-12 investment entities — contact [insert the name,
telephone number, email address or mailing address of the plan administrator or designated
representative].

Instructions: If a plan holds an interest in one or more of the direct filing entities (DFEs) noted above, i.e., MTIAs,
CCTs, PSAs, or 103-12IEs, immediately following the asset allocation chart include the paragraph above informing
recipients how to obtain more information regarding the plan’s DFE investments (e.g., the plan’s Schedule D and/or
the DFE’s Schedule H). If a plan does not hold an interest in a DFE, do not include the above paragraph.

Events Having a Material Effect on Assets or Liabilities

Federal law requires the plan administrator to provide in this notice a written
explanation of events, taking effect in the current plan year, which are expected to have
a material effect on plan liabilities or assets. Material effect events are occurrences that
tend to have a significant impact on a plan’s funding condition. An event is material if
it, for example, is expected to increase or decrease Total Plan Assets or Plan Liabilities by
five percent or more. For the plan year beginning on [insert the first day of the current plan
year (i.e., the year after the notice year)] and ending on [insert the last day of the current plan
year], the following events are expected to have such an effect: [insert explanation of any
plan amendment, scheduled benefit increase or reduction, or other known event taking effect in
the current plan year and having a material effect on plan liabilities and assets for the year, as
well as a projection to the end of the current plan year of the effect of the amendment, scheduled
increase or reduction, or event on plan liabilities].

{Instructions: Include the preceding discussion, entitled Events having a Material Effect on Assets or
Liabilities, only if applicable.}

Right to Request a Copy of the Annual Report

A pension plan is required to file with the US Department of Labor an annual report
called the Form 5500 that contains financial and other information about the plan.
Copies of the annual report are available from the US Department of Labor, Employee
Benefits Security Administration’s Public Disclosure Room at 200 Constitution Avenue,
NW, Room N-1513, Washington, DC 20210, or by calling 202.693.8673. For 2009 and
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subsequent plan years, you may obtain an electronic copy of the plan’s annual report by
going to www.efast.dol.gov and using the Form 5500 search function. Or you may
obtain a copy of the Plan’s annual report by making a written request to the plan
administrator. [If the Plan’s annual report is available on an Intranet website maintained by
the plan sponsor (or plan administrator on behalf of the plan sponsor), modify the preceding
sentence to include a statement that the annual report also may be obtained through that website
and include the website address.] Individual information, such as the amount of your
accrued benefit under the plan, is not contained in the annual report. If you are seeking
information regarding your benefits under the plan, contact the plan administrator
identified below under “Where To Get More Information.”

Summary of Rules Governing Plans in Reorganization and Insolvent Plans

Federal law has a number of special rules that apply to financially troubled
multiemployer plans. The plan administrator is required by law to include a summary
of these rules in the annual funding notice. Under so-called “plan reorganization rules,”
a plan with adverse financial experience may need to increase required contributions
and may, under certain circumstances, reduce benefits that are not eligible for the
PBGC'’s guarantee (generally, benefits that have been in effect for less than 60 months).
If a plan is in reorganization status, it must provide notification that the plan is in
reorganization status and that, if contributions are not increased, accrued benefits under
the plan may be reduced or an excise tax may be imposed (or both). The plan is
required to furnish this notification to each contributing employer and the labor
organization.

Despite these special plan reorganization rules, a plan in reorganization could become
insolvent. A plan is insolvent for a plan year if its available financial resources are not
sufficient to pay benefits when due for that plan year. An insolvent plan must reduce
benefit payments to the highest level that can be paid from the plan’s available
resources. If such resources are not enough to pay benefits at the level specified by law
(see Benefit Payments Guaranteed by the PBGC, below), the plan must apply to the
PBGC for financial assistance. The PBGC will loan the plan the amount necessary to pay
benefits at the guaranteed level. Reduced benefits may be restored if the plan’s financial
condition improves.

A plan that becomes insolvent must provide prompt notice of its status to participants
and beneficiaries, contributing employers, labor unions representing participants, and
PBGC. In addition, participants and beneficiaries also must receive information
regarding whether, and how, their benefits will be reduced or affected, including loss of
a lump sum option. This information will be provided for each year the plan is
insolvent.

Benefit Payments Guaranteed by the PBGC

The maximum benefit that the PBGC guarantees is set by law. Only benefits that you
have earned a right to receive and that can not be forfeited (called vested benefits) are
guaranteed. Specifically, the PBGC guarantees a monthly benefit payment equal to 100
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percent of the first $11 of the Plan’s monthly benefit accrual rate, plus 75 percent of the
next $33 of the accrual rate, times each year of credited service. The PBGC’s maximum
guarantee, therefore, is $35.75 per month times a participant’s years of credited service.

Example 1: If a participant with 10 years of credited service has an accrued monthly
benefit of $500, the accrual rate for purposes of determining the PBGC guarantee would
be determined by dividing the monthly benefit by the participant’s years of service
($500/10), which equals $50. The guaranteed amount for a $50 monthly accrual rate is
equal to the sum of $11 plus $24.75 (.75 x $33), or $35.75. Thus, the participant’s
guaranteed monthly benefit is $357.50 ($35.75 x 10).

Example 2: If the participant in Example 1 has an accrued monthly benefit of $200, the
accrual rate for purposes of determining the guarantee would be $20 (or $200/10). The
guaranteed amount for a $20 monthly accrual rate is equal to the sum of $11 plus $6.75
(.75x$9), or $17.75. Thus, the participant’s guaranteed monthly benefit would be
$177.50 ($17.75 x 10).

The PBGC guarantees pension benefits payable at normal retirement age and some early
retirement benefits. In calculating a person’s monthly payment, the PBGC will
disregard any benefit increases that were made under the plan within 60 months before
the earlier of the plan’s termination or insolvency (or benefits that were in effect for less
than 60 months at the time of termination or insolvency). Similarly, the PBGC does not
guarantee pre-retirement death benefits to a spouse or beneficiary (e.g., a qualified pre-
retirement survivor annuity) if the participant dies after the plan terminates, benefits
above the normal retirement benefit, disability benefits not in pay status, or non-pension
benefits, such as health insurance, life insurance, death benefits, vacation pay, or
severance pay.

Where to Get More Information

For more information about this notice, you may contact [enter name of plan administrator
and if applicable, principal administrative officer], at [enter phone number and address and insert
email address if appropriate]. For identification purposes, the official plan number is [enter
plan number] and the plan sponsor’s name and employer identification number or “EIN”
is [enter name and EIN of plan sponsor]. For more information about the PBGC, go to
PBGC's website, www.pbgc.gov.

BILLING CODE 4510-29-C . addition to any other required
3. Amend § 2520.104—46 by revising information:

paragraph (b)(1)(i)(B) introductory text . . . . .
to read as follows:

(9) A plan to which title IV of the Act
applies.

* * * * *

§2520.104-46 Waiver of examination and
report of an independent qualified public
accountant for employee benefit plans with
fewer than 100 participants.

(b) * % %

(1) * * %

(i) EE

(B) The summary annual report
(described in § 2520.104b—10) or, in the
case of plans subject to section 101(f) of
the Act, the annual funding notice
(described in § 2520.101-5), includes, in

4. Amend § 2520.104b-10, by revising
paragraphs (g)(7) and (g)(8) and adding
paragraph (g)(9) to read as follows:

§2520.104b—10 Summary Annual Report.

* * * * *

(g] * * %

(7) A dues financed welfare plan
which meets the requirements of 29 CFR
2520.104-26;

(8) A dues financed pension plan
which meets the requirements of 29 CFR
2520.104-27; and

Signed at Washington, DC, on November 8,
2010.
Phyllis C. Borzi,

Assistant Secretary, Employee Benefits
Security Administration, Department of
Labor.

[FR Doc. 2010-28890 Filed 11-17-10; 8:45 am]
BILLING CODE 4510-29-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R06-OAR-2005-TX—0013; FRL-9228-
4]

Approval and Promulgation of Air
Quality Implementation Plans; Texas;
System Cap Trading Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to
disapprove severable portions of two
revisions to the Texas State
Implementation Plan (SIP) submitted by
the State of Texas on May 1, 2001, and
August 16, 2007, that create and amend
the System Cap Trading (SCT) Program
at Title 30 of the Texas Administrative
Code, Chapter 101—General Air Quality
Rules, Subchapter H—Emissions
Banking and Trading, Division 5,
sections 101.380, 101.382, 101.383, and
101.385. EPA is proposing disapproval
of the SCT program because the program
lacks several necessary components for
emissions trading programs as outlined
in EPA’s Economic Incentive Program
Guidance. This action is being taken
under section 110 and parts C and D of
the Federal Clean Air Act (the Act or
CAA).

DATES: Comments must be received on
or before December 20, 2010.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R06—
OAR-2005-TX-0013, by one of the
following methods:

(1) http://www.regulations.gov:
Follow the on-line instructions for
submitting comments.

(2) E-mail: Mr. Jeff Robinson at
robinson.jeffrey@epa.gov. Please also cc
the person listed in the FOR FURTHER
INFORMATION CONTACT paragraph below.

(3) U.S. EPA Region 6 “Contact Us”
Web site: http://epa.gov/region6/
récoment.htm. Please click on “6PD”
(Multimedia) and select “Air” before
submitting comments.

(4) Fax: Mr. Jeff Robinson, Chief, Air
Permits Section (6PD—-R), at fax number
214-665-6762.

(5) Mail: Mr. Jeff Robinson, Chief, Air
Permits Section (6PD-R), Environmental
Protection Agency, 1445 Ross Avenue,
Suite 1200, Dallas, Texas 75202—2733.

(6) Hand or Courier Delivery: Mr. Jeff
Robinson, Chief, Air Permits Section
(6PD-R), Environmental Protection
Agency, 1445 Ross Avenue, Suite 1200,
Dallas, Texas 75202—2733. Such
deliveries are accepted only between the
hours of 8:30 a.m. and 4:30 p.m.

weekdays except for legal holidays.
Special arrangements should be made
for deliveries of boxed information.
Instructions: Direct your comments to
Docket ID No. EPA-R06—-OAR-2005—
TX-0013. EPA’s policy is that all
comments received will be included in
the public docket without change and
may be made available online at
http://www.regulations.gov, including
any personal information provided,
unless the comment includes
information claimed to be Confidential
Business Information (CBI) or other
information the disclosure of which is
restricted by statute. Do not submit
information through http://
www.regulations.gov or e-mail, if you
believe that it is CBI or otherwise
protected from disclosure. The http://
www.regulations.gov Web site is an
“anonymous access” system, which
means that EPA will not know your
identity or contact information unless
you provide it in the body of your
comment. If you send an e-mail
comment directly to EPA without going
through http://www.regulations.gov,
your e-mail address will be
automatically captured and included as
part of the comment that is placed in the
public docket and made available on the
Internet. If you submit an electronic
comment, EPA recommends that you
include your name and other contact
information in the body of your
comment along with any disk or CD-
ROM submitted. If EPA cannot read
your comment due to technical
difficulties and cannot contact you for
clarification, EPA may not be able to
consider your comment. Electronic files
should avoid the use of special
characters and any form of encryption
and should be free of any defects or
viruses. For additional information
about EPA’s public docket, visit the EPA
Docket Center homepage at http://
WWW,elg)a,gov/epahome/dockets.htm.
Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information the disclosure of which is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Air Permits Section (6PD-R),
Environmental Protection Agency, 1445
Ross Avenue, Suite 700, Dallas, Texas
75202-2733. The file will be made
available by appointment for public
inspection in the Region 6 FOIA Review
Room between the hours of 8:30 a.m.

and 4:30 p.m. weekdays except for legal
holidays. Contact the person listed in
the FOR FURTHER INFORMATION CONTACT
paragraph below to make an
appointment. If possible, please make
the appointment at least two working
days in advance of your visit. A 15 cent
per page fee will be charged for making
photocopies of documents. On the day
of the visit, please check in at the EPA
Region 6 reception area on the seventh
floor at 1445 Ross Avenue, Suite 700,
Dallas, Texas.

The State submittals related to this
SIP revision, and which are part of the
EPA docket, are also available for public
inspection at the State Air Agency listed
below during official business hours by
appointment:

Texas Commission on Environmental
Quality, Office of Air Quality, 12124
Park 35 Circle, Austin, Texas 78753.

FOR FURTHER INFORMATION CONTACT: If
you have questions concerning today’s
proposed rule, please contact Ms. Adina
Wiley (6PD-R), Air Permits Section,
Environmental Protection Agency,
Region 6, 1445 Ross Avenue (6PD-R),
Suite 1200, Dallas, TX 75202-2733. The
telephone number is (214) 665—-2115.
Ms. Wiley can also be reached via
electronic mail at wiley.adina@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever,
any reference to “we,” “us,” or “our” is
used, we mean EPA.

Table of Contents

I. What action is EPA proposing?

II. What did Texas submit?

III. What is the System Cap Trading Program?

IV. What is EPA’s evaluation of the System
Cap Trading Program?

V. TCEQ’s Planned Withdrawal of the System
Cap Trading Program

VI. Proposed Action

VII. Statutory and Executive Order Reviews

I. What action is EPA proposing?

EPA is proposing to disapprove
severable portions of two revisions to
the Texas SIP submitted by the State of
Texas on May 1, 2001, and August 16,
2007, specific to the System Cap
Trading (SCT) Program. Specifically, we
are proposing to disapprove 30 TAC
sections 101.380, 101.382, 101.383, and
101.385 submitted on May 1, 2001; and
the amendments to 30 TAC sections
101.383 and 101.385 submitted on
August 16, 2007. Our analysis as
presented in this proposed rulemaking
action finds the SCT Program to be
inconsistent with EPA’s Economic
Incentive Program Guidance,
“Improving Air Quality with Economic
Incentive Programs” (EPA-452/R-01—
001, January 2001) and our past
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approval actions on Texas trading
programs.

II. What did Texas submit?

We are proposing to disapprove
severable portions of two revisions to
the Texas SIP specific to the SCT
Program. The first SIP submission we
are proposing to disapprove was
adopted by the Texas Commission on
Environmental Quality (TCEQ) on
March 21, 2001, and submitted to EPA
on May 1, 2001, at 30 TAC sections
101.380, 101.382, 101.383, and 101.385.
The second revision upon which we are
proposing disapproval was adopted by
the TCEQ on July 25, 2007, and
submitted to EPA on August 16, 2007,
at 30 TAC sections 101.383 and 101.385.
The May 1, 2001, and August 16, 2007,
SIP submittals create and amend the
SCT Program.

In addition to the sections identified
above as the subject of today’s proposed
disapproval, the TCEQ’s submissions on
May 1, 2001, and August 16, 2007, also
included other provisions for which we
are not proposing action today.
Specifically, on May 1, 2001, the TCEQ
also adopted and submitted revisions to
30 TAC Chapter 117, Control of Air
Pollution from Nitrogen Compounds,
sections 117.109, 117.110, and 117.139.
We are not proposing action today on
the revisions to Chapter 117 because
these revisions are severable from the
SCT Program and EPA has already taken
a separate approval action (see 73 FR
73562 on December 3, 2008). On August
16, 2007, the TCEQ also adopted and
submitted revisions to the general air
quality definitions, the Emission Credit
Banking and Trading Program (referred
to as the Emission Reduction Credit
(ERC) Program elsewhere in this
document) and the Discrete Emission
Credit Banking and Trading Program
(referred to as the Discrete Emission
Reduction Credit (DERC) Program
elsewhere in this document). We are not
proposing action today upon revisions
to the general air quality definitions at
30 TAC Chapter 101, Subchapter A,
section 101.1 because the SCT Program
does not rely upon them (therefore the
revisions are severable from the SCT
Program) and previous revisions to
section 101.1 are still pending for
review by EPA. We are not proposing
action today upon the revisions to the
ERC Program at 30 TAC Chapter 101,
Subchapter H, Division 1, sections
101.302 and 101.306 because these
revisions are severable from the SCT
Program and EPA has already taken a
separate approval action (see 75 FR
27647 on May 15, 2010). We are also not
proposing action today upon the
revisions to the DERC Program at 30

TAC Chapter 101, Subchapter H,
Division 4, sections 101.372 and
101.376 because these revisions are
severable from the SCT Program and
EPA has already taken a separate
approval action (see 75 FR 27644 on
May 15, 2010).

A copy of the May 1, 2001, and
August 16, 2007, SIP submittals can be
obtained from the Docket, as discussed
in the “Docket” section above. A
discussion of the specific Texas rule
changes that we are proposing to
disapprove is included below.

ITI. What is the System Cap Trading
Program?

The SCT Program was designed by the
TCEQ to provide additional compliance
flexibility to source owners and
operators subject to the system caps
established in 30 TAC Chapter 117.
Under this program, sources under
common ownership or control may be
voluntarily grouped together in a system
with a system cap on total emissions
from the sources in the system. The
Chapter 117 system caps establish daily,
rolling 30-day average, and annual
average emission caps depending upon
the source’s location. The Chapter 117
system caps enable participating sources
to transfer emission allowables (the
amount greater than zero that a source
owner or operator’s allowable emissions
exceed the actual emissions over the
applicable averaging time period) from
source to source within the same
system, provided the overall cap is not
exceeded. The SCT Program at 30 TAC
Chapter 101 provides an additional
layer of compliance flexibility by
allowing owners or operators of units
subject to the Chapter 117 system caps
to trade surplus emission allowables
(the amount greater than zero that a
source owner or operator’s allowable
emissions in a system cap emission
limit specified in Chapter 117 is greater
than the actual emissions in that system
over the applicable averaging time
period) with other system caps within
the same attainment or nonattainment
area to exceed the applicable Chapter
117 system cap limits. The SCT Program
also streamlined the reporting
requirements for the participating
sources by only requiring notification to
the TCEQ after the trades of surplus
emission allowables between system
caps were completed. The SCT Program
has not been used by any source since
the program was established in March
2001.

IV. What is EPA’s evaluation of the
System Cap Trading Program?

We reviewed the SCT program with
respect to EPA’s EIP Guidance

“Improving Air Quality with Economic
Incentive Programs” (EPA-452/R-01—
001, January 2001) (EIP Guidance)
(available in the docket for this
rulemaking) and for consistency with
our past approval actions on the Texas
SIP-approved trading programs. Our
analysis finds that the SCT Program is
not consistent with the EIP Guidance or
with our past actions on Texas trading
programs. Namely, the SCT Program
fails to:

o Satisfy the fundamental element of
Surplus at 4.1(a) and (b) of the EIP
Guidance because the participating
sources are not clearly identified, and
therefore EPA and the public are unable
to determine that all emission
reductions under the SCT program are
surplus. It is essential that a trading
program have a clearly identified group
of participating sources to ensure that
the reductions from these sources are
surplus to all federal and state
requirements, and to facilitate trading
among participating sources to promote
a robust market. Therefore, the SCT
Program must clearly identify sources
subject to the program. Currently, 30
TAC section 101.380(2) includes an
incorrect citation and 30 TAC section
101.382 broadly references all of 30
TAC Chapter 117 instead of identifying
the subject sections.

o Satisfy the fundamental element of
Enforceability at 4.1(a) and (b) of the EIP
Guidance because the SCT Program
does not clearly identify violations and
outline the penalties for the
participating sources as described in
Sections 5.1(c) and 6.1 of the EIP
Guidance. Currently 30 TAC section
101.385 requires a source owner or
operator to notify the TCEQ when a
Chapter 117 system cap emission limit
is exceeded as a result of participating
in the SCT Program. However, there are
no penalty provisions or other
mechanisms to provide a disincentive
for violating the emission limits.

e Provide an environmental benefit as
described in Sections 5.1(a) and 6.5 of
the EIP Guidance.

¢ Provide a program evaluation as
described in Section 5.3(b) of the EIP
Guidance. Such a program evaluation
must occur every 3 years and provide
remedies if the trading program does not
have the intended results, per Section
5.3(c) of the EIP Guidance. A program
evaluation or audit is an essential
feature of a trading program because it
provides the TCEQ the time and
authority to review the functionality of
the program and suggest remedies.
Additionally, EPA has SIP-approved
audit provisions in the ERC, Mass
Emissions Cap and Trade (MECT), and
DERC programs that specifically require



70656 Federal Register/Vol.

75, No. 222/ Thursday, November 18, 2010/Proposed Rules

the TCEQ to evaluate the impact of the
program on the state’s ozone attainment
demonstrations and authorizes the
TCEQ to suspend trading in whole or in
part if problems are identified. Because
the SCT Program operates in attainment
and nonattainment areas, we find that
analysis of the program impacts on the
state’s ozone attainment demonstrations
is an essential feature that must be
included.

¢ Address requirements for
monitoring, recordkeeping, and
reporting consistent with Section 5.3(a)
of the EIP Guidance.

e Provide TCEQ visibility of the
trading process or establish reliable
tracking mechanism for emissions
trading consistent with Section 6.5(d) of
the EIP Guidance. Participating sources
in the SCT Program only notify the
TCEQ after the trades between system
caps occur. The TCEQ must have
knowledge and visibility of the trading
under this program to anticipate and
respond to issues that result from
trading between system caps.

V. TCEQ’s Planned Withdrawal of the
System Cap Trading Program

During the preparation of this
proposed rule notice, Region 6 staff had
several discussions with TCEQ staff
about the SCT program, EPA’s
evaluation of it, and the possibility of
EPA proposing a conditional approval
of the program under section 110(k)(4)
of the Clean Air Act.? In response, Mr.
Mark Vickery, the TCEQ Executive
Director, submitted a letter to EPA
Region 6 on November 2, 2010,
available in the docket for this
rulemaking. In this letter, the TCEQ
stated that they are unable to address
EPA’s concerns with the SCT Program
through rulemaking action within the
time period specified under section
110(k)(4) of the Clean Air Act.
Moreover, TCEQ noted that its review of
the SCT Program indicated no use of the
program by affected companies. Finally,
the TCEQ stated that it will seek
approval from the Commissioners to
withdraw the SCT Program SIP
submittals from EPA’s consideration
and complete rulemaking to repeal the
rules.

Notwithstanding TCEQ’s planned
withdrawal, because that withdrawal
may not occur before December 31, 2010
(when EPA is scheduled to take final
action on these submissions under the
consent decree in BCCA Appeal Group
v. EPA, No. 3—-08CV1491 (N.D. Tex.)),

1Section 110(k)(4) authorizes EPA to approve a
plan revision based on a commitment by a state to
adopt specific enforceable measures by a date
certain, but not later than one year after the date
of the conditional approval.

EPA is proposing action on these
submissions at this time. If the
submissions are not withdrawn, and if
the December 31, 2010 deadline remains
in place, EPA will take final action in
December 2010.

VI. Proposed Action

EPA is proposing to disapprove
severable revisions to the Texas SIP
submitted on May 1, 2001, and August
16, 2007. Specifically from the May 1,
2001, submittal, EPA is disapproving 30
TAC sections 101.380, 101.382, 101.383,
and 101.385 that create the SCT
Program. EPA is also proposing to
disapprove provisions revisions to the
SCT Program at 30 TAC sections
101.383 and 101.385 as submitted on
August 16, 2007. We note that if TCEQ
formally withdraws these two SCT
Program SIP submittals as discussed in
the November 2, 2010, letter from
TCEQ, before EPA takes final action we
will not need to take final action on
these submissions.

Under section 179(a) of the CAA, final
disapproval of a submittal that
addresses a mandatory requirement of
the Act starts a sanctions clock and a
Federal Implementation Plan (FIP)
clock. The provisions in May 1, 2001,
and August 16, 2007, SIP submittals
creating and amending the SCT Program
were not submitted to meet a mandatory
requirement of the Act. Therefore, if
EPA takes final action to disapprove the
submitted SCT Program SIP submittals,
no sanctions and FIP clocks will be
triggered.

VII. Statutory and Executive Order
Reviews

A. Executive Order 12866, Regulatory
Planning and Review

This action is not a “significant
regulatory action” under the terms of
Executive Order 12866 (58 FR 51735,
October 4, 1993) and is therefore not
subject to review under the Executive
Order.

B. Paperwork Reduction Act

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq., because this
proposed SIP disapproval under section
110 and subchapter I, part D of the
Clean Air Act will not in-and-of itself
create any new information collection
burdens but simply disapproves certain
State requirements for inclusion into the
SIP. Burden is defined at 5 CFR
1320.3(b).

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency to conduct

a regulatory flexibility analysis of any
rule subject to notice and comment
rulemaking requirements unless the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
Small entities include small businesses,
small not-for-profit enterprises, and
small governmental jurisdictions. For
purposes of assessing the impacts of
today’s rule on small entities, small
entity is defined as: (1) A small business
as defined by the Small Business
Administration’s (SBA) regulations at 13
CFR 121.201; (2) a small governmental
jurisdiction that is a government of a
city, county, town, school district or
special district with a population of less
than 50,000; and (3) a small
organization that is any not-for-profit
enterprise which is independently
owned and operated and is not
dominant in its field.

After considering the economic
impacts of today’s proposed rule on
small entities, I certify that this action
will not have a significant impact on a
substantial number of small entities.
This rule does not impose any
requirements or create impacts on small
entities. This proposed SIP disapproval
under section 110 and subchapter I, part
D of the Clean Air Act will not in-and-
of itself create any new requirements
but simply disapproves certain State
requirements for inclusion into the SIP.
Accordingly, it affords no opportunity
for EPA to fashion for small entities less
burdensome compliance or reporting
requirements or timetables or
exemptions from all or part of the rule.
The fact that the Clean Air Act
prescribes that various consequences
(e.g., higher offset requirements) may, or
will flow from this disapproval does not
mean that EPA either can or must
conduct a regulatory flexibility analysis
for this action. Therefore, this action
will not have a significant economic
impact on a substantial number of small
entities.

D. Unfunded Mandates Reform Act

This action contains no Federal
mandates under the provisions of Title
II of the Unfunded Mandates Reform
Act of 1995 (UMRA), 2 U.S.C. 1531—
1538 “for State, local, or tribal
governments or the private sector.” EPA
has determined that the proposed
disapproval action does not include a
Federal mandate that may result in
estimated costs of $100 million or more
to either State, local, or tribal
governments in the aggregate, or to the
private sector. This action proposes to
disapprove pre-existing requirements
under State or local law, and imposes
no new requirements. Accordingly, no
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additional costs to State, local, or tribal
governments, or to the private sector,
result from this action.

E. Executive Order 13132, Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

This action does not have federalism
implications. It will not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, because it
merely disapproves certain State
requirements for inclusion into the SIP
and does not alter the relationship or
the distribution of power and
responsibilities established in the Clean
Air Act. Thus, Executive Order 13132
does not apply to this action.

F. Executive Order 13175, Coordination
With Indian Tribal Governments

This action does not have tribal
implications, as specified in Executive
Order 13175 (59 FR 22951, November 9,
2000), because the SIP EPA is proposing
to disapprove would not apply in Indian
country located in the State, and EPA
notes that it will not impose substantial
direct costs on tribal governments or
preempt tribal law. Thus, Executive
Order 13175 does not apply to this
action.

G. Executive Order 13045, Protection of
Children From Environmental Health
Risks and Safety Risks

EPA interprets Executive Order 13045
(62 FR 19885, April 23, 1997) as
applying only to those regulatory
actions that concern health or safety
risks, such that the analysis required
under section 5-501 of the Executive
Order has the potential to influence the
regulation. This action is not subject to
Executive Order 13045 because it is not
an economically significant regulatory
action based on health or safety risks
subject to Executive Order 13045 (62 FR
19885, April 23, 1997). This proposed
SIP disapproval under section 110 and

subchapter I, part D of the Clean Air Act
will not in-and-of itself create any new
regulations but simply disapproves
certain State requirements for inclusion
into the SIP.

H. Executive Order 13211, Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed rule is not subject to
Executive Order 13211 (66 FR 28355,
May 22, 2001) because it is not a
significant regulatory action under
Executive Order 12866.

I. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”), Public Law
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. NTTAA directs EPA
to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

The EPA believes that this action is
not subject to requirements of Section
12(d) of NTTAA because application of
those requirements would be
inconsistent with the Clean Air Act.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

Executive Order 12898 (59 FR 7629
(Feb. 16, 1994)) establishes federal
executive policy on environmental
justice. Its main provision directs
federal agencies, to the greatest extent
practicable and permitted by law, to
make environmental justice part of their
mission by identifying and addressing,
as appropriate, disproportionately high
and adverse human health or
environmental effects of their programs,
policies, and activities on minority
populations and low-income
populations in the United States.

EPA lacks the discretionary authority
to address environmental justice in this
proposed action. In reviewing SIP
submissions, EPA’s role is to approve or
disapprove state choices, based on the
criteria of the Clean Air Act.
Accordingly, this action merely
proposes to disapprove certain State
requirements for inclusion into the SIP

under section 110 and subchapter I, part
D of the Clean Air Act and will not in-
and-of itself create any new
requirements. Accordingly, it does not
provide EPA with the discretionary
authority to address, as appropriate,
disproportionate human health or
environmental effects, using practicable
and legally permissible methods, under
Executive Order 12898.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements.

Authority: 42 U.S.C. 7401 et seq.
Dated: November 10, 2010.
Lawrence E. Starfield,
Acting Regional Administrator, Region 6.
[FR Doc. 2010-29146 Filed 11-17-10; 8:45 am]
BILLING CODE 6560-50—P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R07-OAR-2010-0932, FRL—-9228-5]

Approval and Promulgation of
Implementation Plans; Kansas:
Prevention of Significant Deterioration;
Greenhouse Gas Permitting Authority
and Tailoring Rule Revision

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to approve
a draft revision to the State
Implementation Plan (SIP), submitted
by the Kansas Department of Health and
Environment (KDHE) on October 4,
2010 for parallel processing. The
proposed SIP revision (Kansas
Administrative Regulation 28-29-350)
to Kansas’s Prevention of Significant
Deterioration (PSD) program provides
the state of Kansas with authority to
regulate GHG emissions under the PSD
program. The proposed SIP revision also
establishes appropriate emission
thresholds and time-frames for which
stationary sources and modification
projects become subject to Kansas’s PSD
permitting requirements for their GHG
emissions, in accordance with the
provisions of the “PSD and Title V
Greenhouse Gas Tailoring Final Rule”
published June 3, 2010, in the Federal
Register at 75 FR 31514. EPA is
proposing approval through a parallel
processing action.

DATES: Comments must be received on
or before December 20, 2010.
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ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R07-
OAR-2010-0932, by one of the
following methods:

1. http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

2. E-mail: gonzalez.larry@epa.gov.

3. Fax: (913) 551-7844.

4. Mail: Air Planning and
Development Branch, Air and Waste
Management Division, U.S.
Environmental Protection Agency,
Region 7, 901 North 5th Street, Kansas
City, Kansas 66101.

5. Hand Delivery or Courier: Mr. Larry
Gonzalez, Air Planning and
Development Branch, Air and Waste
Management Division, U.S.
Environmental Protection Agency,
Region 7, 901 North 5th Street, Kansas
City, Kansas 66101. Such deliveries are
only accepted during the Regional
Office’s normal hours of operation. The
Regional Office’s official hours of
business are Monday through Friday,

8 a.m. to 4:30 p.m., excluding Federal
holidays.

Instructions: Direct your comments to
Docket ID No. EPA-R07-OAR-2010-
0932. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit through http://
www.regulations.gov or e-mail,
information that you consider to be CBI
or otherwise protected. The http://
www.regulations.gov Web site is an
“anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov, your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information

about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.
Docket: All documents in the
electronic docket are listed in the
http://www.regulations.gov index.
Although listed in the index, some
information is not publicly available,
i.e., CBI or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the Internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically in http://
www.regulations.gov or in hard copy at
the Air Planning and Development
Branch, Air and Waste Management
Division, U.S. Environmental Protection
Agency, Region 7, 901 North 5th Street,
Kansas City, Kansas 66101. EPA
requests that if at all possible, you
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: For
information regarding the Kansas SIP,
contact Mr. Larry Gonzalez, Air
Planning and Development Branch, Air
and Waste Management Division, U.S.
Environmental Protection Agency,
Region 7, 901 North 5th Street, Kansas
City, Kansas 66101. Mr. Gonzalez’s
telephone number is (913) 551-7041; e-
mail address: gonzalez.larry@epa.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. What action is EPA proposing in today’s
notice?

II. What is the background for the action
proposed by EPA in today’s notice?

III. What is the relationship between today’s
proposed action and EPA’s proposed
GHG SIP Call and GHG FIP?

IV. What is EPA’s analysis of Kansas’s
proposed SIP revision?

V. Proposed Action

VI. Statutory and Executive Order Reviews

I. What action is EPA proposing in
today’s notice?

On October 4, 2010, KDHE submitted
draft revisions to Kansas Administrative
Regulations to EPA for approval into the
state of Kansas’s SIP to (1) provide the
state with the authority to regulate
GHGs under its PSD program; and
(2) establish appropriate emission
thresholds and time-frames for
determining which new or modified
stationary sources become subject to
Kansas’s PSD permitting requirements
for GHG emissions. These thresholds
and time-frames are consistent with the

“PSD and Title V Greenhouse Gas
Tailoring Final Rule” (75 FR 31514)
hereafter referred to as the “Tailoring
Rule.” Final approval of Kansas’s
October 4, 2010, SIP revision will make
Kansas’s SIP adequate with respect to
PSD requirements for GHG-emitting
sources. Furthermore, final approval of
Kansas’s October 4, 2010, SIP revision
will put in place the GHG emission
thresholds for PSD applicability set
forth in EPA’s Tailoring Rule, ensuring
that smaller GHG sources emitting less
than these thresholds will not be subject
to permitting requirements when these
requirements begin applying to GHGs
on January 2, 2011. Pursuant to section
110 of the CAA, EPA is proposing to
approve this revision into the Kansas
SIP.

Due to the fact that this proposed rule
revision is not yet state-effective, Kansas
requested that EPA “parallel process”
the revision. Under this procedure, the
EPA Regional Office works closely with
the state while developing new or
revised regulations. Generally, the state
submits a copy of the proposed
regulation or other revisions to EPA
before conducting its public hearing.
EPA reviews this proposed state action
and prepares a notice of proposed
rulemaking. EPA publishes this notice
of proposed rulemaking in the Federal
Register and solicits public comment in
approximately the same time frame
during which the state is holding its
public hearing. The state and EPA thus
provide for public comment periods on
both the state and the Federal actions in
parallel.

After Kansas submits the formal state-
effective rule and SIP revision request
(including a response to all public
comments raised during the state’s
public participation process), EPA will
prepare a final rulemaking notice for the
SIP revision. If changes are made to the
state’s proposed rule after EPA’s notice
of proposed rulemaking, such changes
must be acknowledged in EPA’s final
rulemaking action. If the changes are
significant, then EPA may be obliged to
re-propose the action. In addition, if the
changes render the SIP revision not
approvable, EPA’s re-proposal of the
action would be a disapproval of the
revision.

II. What is the background for the
action proposed by EPA in today’s
notice?

Today’s proposed action on the
Kansas SIP relates to three Federal
rulemaking actions. The first
rulemaking is EPA’s “Prevention of
Significant Deterioration and Title V
Greenhouse Gas Tailoring Rule,” Final
Rule, (the Tailoring Rule). 75 FR 31514
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(June 3, 2010). The second rulemaking
is EPA’s “Action to Ensure Authority to
Issue Permits Under the Prevention of
Significant Deterioration Program to
Sources of Greenhouse Gas Emissions:
Finding of Substantial Inadequacy and
SIP Call,” Proposed Rule, (GHG SIP
Call). 75 FR 53892 (September 2, 2010).
The third rulemaking is EPA’s “Action
to Ensure Authority to Issue Permits
Under the Prevention of Significant
Deterioration Program to Sources of
Greenhouse Gas Emissions: Federal
Implementation Plan,” Proposed Rule,
75 FR 53883 (September 2, 2010) (GHG
FIP), which serves as a companion
rulemaking to EPA’s proposed GHG SIP
Call. A summary of each of these
rulemakings is described below.

In the first rulemaking, the Tailoring
Rule, EPA establishes appropriate GHG
emission thresholds for determining the
applicability of PSD requirements to
GHG-emitting sources. In the second
rulemaking, the GHG SIP Call (which is
not yet final), EPA proposed to find that
the EPA-approved PSD programs in 13
states (including Kansas) are
substantially inadequate to meet CAA
requirements because they do not
appear to apply PSD requirements to
GHG-emitting sources. For each of these
states, EPA proposes to require the state
(through a “SIP Call”) to revise its SIP
as necessary to correct such
inadequacies. EPA is proposing an
expedited schedule for these states to
submit their SIP revision, in light of the
fact that as of January 2, 2011, certain
GHG-emitting sources will become
subject to the PSD requirements and
may not be able to obtain a PSD permit
in order to construct or modify. In the
third rulemaking, the proposed GHG
FIP, EPA is proposing a FIP to apply in
any state that is unable to submit, by its
deadline, a SIP revision to ensure that
the state has authority to issue PSD
permits for GHG-emitting sources.
Kansas is now seeking to revise its SIP
to make it adequate with respect to PSD
requirements for GHG-emitting sources.
Furthermore, Kansas is seeking to revise
its SIP to put in place the GHG emission
thresholds for PSD applicability set
forth in EPA’s Tailoring Rule, thereby
ensuring that smaller GHG sources
emitting less than these thresholds will
not be subject to permitting
requirements when these requirements
begin applying to GHGs on January 2,
2011.

Below is a brief overview of GHGs
and GHG-emitting sources, the CAA
PSD program, minimum SIP elements
for a PSD program, and EPA’s recent
actions regarding GHG permitting.
Following this section, EPA discusses,
in sections III and 1V, the relationship

between the proposed Kansas SIP
revision and EPA’s other national
rulemakings as well as EPA’s analysis of
Kansas’s SIP revision.

A. What are GHGs and their sources?

A detailed explanation of GHGs,
climate change and the impact on
health, society, and the environment is
included in EPA’s technical support
document for EPA’s GHG endangerment
finding final rule (Document ID No.
EPA-HQ-OAR-2009-0472-11292 at
http://www.regulations.gov). The
endangerment finding rulemaking is
discussed later in this rulemaking. A
summary of the nature and sources of
GHGs is provided below.

GHGs trap the Earth’s heat that would
otherwise escape from the atmosphere
into space and form the greenhouse
effect that helps keep the Earth warm
enough for life. GHGs are naturally
present in the atmosphere and are also
emitted by human activities. Human
activities are intensifying the naturally
occurring greenhouse effect by
increasing the amount of GHGs in the
atmosphere, which is changing the
climate in a way that endangers human
health, society, and the natural
environment.

Some GHGs, such as carbon dioxide
(COy), are emitted to the atmosphere
through natural processes as well as
human activities. Other gases, such as
fluorinated gases, are created and
emitted solely through human activities.
The well-mixed GHGs of concern
directly emitted by human activities
include CO», methane (CHy), nitrous
oxide (N2O), hydrofluorocarbons
(HFGs), perfluorocarbons (PFCs), and
sulfur hexafluoride (SFg), hereafter
referred to collectively as “the six well-
mixed GHGs,” or, simply, GHGs.
Together these six well-mixed GHGs
constitute the “air pollutant” upon
which the GHG thresholds in EPA’s
Tailoring Rule are based. These six
gases remain in the atmosphere for
decades to centuries where they become
well-mixed globally in the atmosphere.
When they are emitted more quickly
than natural processes can remove them
from the atmosphere, their
concentrations increase, thus increasing
the greenhouse effect.

In the U.S., the combustion of fossil
fuels (e.g., coal, oil, gas) is the largest
source of CO, emissions and accounts
for 80 percent of the total GHG
emissions by mass. Anthropogenic CO,
emissions released from a variety of
sources, including through the use of
fossil fuel combustion and cement
production from geologically stored
carbon (e.g., coal, oil, and natural gas)
that is hundreds of millions of years old,

as well as anthropogenic CO, emissions
from land-use changes such as
deforestation, perturb the atmospheric
concentration of CO,, and the
distribution of carbon within different
reservoirs readjusts. More than half of
the energy-related emissions come from
large stationary sources such as power
plants, while about a third come from
transportation. Of the six well-mixed
GHGs, four (CO,, CHy4, N0, and HFCs)
are emitted by motor vehicles. In the
U.S., industrial processes (such as the
production of cement, steel, and
aluminum), agriculture, forestry, other
land use, and waste management are
also important sources of GHGs.
Different GHGs have different heat-
trapping capacities. The concept of
Global Warming Potential (GWP) was
developed to compare the heat-trapping
capacity and atmospheric lifetime of
one GHG to another. The definition of
a GWP for a particular GHG is the ratio
of heat trapped by one unit mass of the
GHG to that of one unit mass of CO»
over a specified time period. When
quantities of the different GHGs are
multiplied by their GWPs, the different
GHGs can be summed and compared on
a carbon dioxide equivalent (CO»e)
basis. For example, CH4 has a GWP of
21, meaning each ton of CH, emissions
would have 21 times as much impact on
global warming over a 100-year time
horizon as 1 ton of CO; emissions. Thus,
on the basis of heat-trapping capability,
1 ton of CH, would equal 21 tons of
COze. The GWPs of the non-CO, GHGs
range from 21 (for CH4) up to 23,900 (for
SF¢). Aggregating all GHGs on a CO-e
basis at the source level allows a facility
to evaluate its total GHG emissions
contribution based on a single metric.

B. What are the general requirements of
the PSD program?

1. Overview of the PSD Program

The PSD program is a preconstruction
review and permitting program
applicable to new major stationary
sources and major modifications at
existing stationary sources. The PSD
program applies in areas that are
designated “attainment” or
“unclassifiable” for a national ambient
air quality standard (NAAQS). The PSD
program is contained in part C of title
I of the CAA. The “nonattainment NSR”
program applies in areas not in
attainment of a NAAQS or in the Ozone
Transport Region, and it is implemented
under the requirements of part D of title
I of the CAA. Collectively, EPA
commonly refers to these two programs
as the major NSR program. The
governing EPA rules are generally
contained in 40 CFR 51.165, 51.166,
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52.21, 52.24, and part 51, Appendices S
and W. There is no NAAQS for CO, or
any of the other well-mixed GHGs, nor
has EPA proposed any such NAAQS;
therefore, unless and until EPA takes
further such action, the nonattainment
NSR program does not apply to GHGs.

The applicability of PSD to a
particular source must be determined in
advance of construction or modification
and is pollutant-specific. The primary
criterion in determining PSD
applicability for a proposed new or
modified source is whether the source is
a “major emitting facility,” based on its
predicted potential emissions of
regulated pollutants within the meaning
of CAA section 169(1), that either
constructs or undertakes a modification.
EPA has implemented these
requirements in its regulations, which
use somewhat different terminology
than the CAA does, for determining PSD
applicability.

a. Major Stationary Source

Under PSD, a “major stationary
source” is any source belonging to a
specified list of 28 source categories that
emits or has the potential to emit 100
tpy or more of any air pollutant subject
to regulation under the CAA, or any
other source type that emits or has the
potential to emit such pollutants in
amounts equal to or greater than 250
tpy. We refer to these levels as the 100/
250-tpy thresholds. A new source with
a potential to emit (PTE) at or above the
applicable “major stationary source
threshold” is subject to major NSR.
These limits originate from section 169
of the CAA, which applies PSD to any
“major emitting facility” and defines the
term to include any source that emits or
has a PTE of 100 or 250 tpy, depending
on the source category. Note that the
major source definition incorporates the
phrase “subject to regulation,” which, as
described later, will begin to include
GHGs on January 2, 2011, under our
interpretation of that phrase as
discussed in the recent memorandum
entitled, “Reconsideration of
Interpretation of Regulations that
Determine Pollutants Covered by Clean
Air Act Permitting Programs.” 75 FR
17004 (April 2, 2010).

b. Major Modifications

PSD also applies to existing sources
that undertake a “major modification,”
which occurs when: (1) There is a
physical change in, or change in the
method of operation of, a “major
stationary source;” (2) the change results
in a “significant” emissions increase of
a pollutant subject to regulation (equal
to or above the significance level that
EPA has set for the pollutant in 40 CFR

52.21(b)(23)); and (3) there is a
“significant net emissions increase” of a
pollutant subject to regulation that is
equal to or above the significance level
(defined in 40 CFR 52.21(b)(23)).
Significance levels, which EPA has
promulgated for criteria pollutants and
certain other pollutants, represent a de
minimis contribution to air quality
problems. When EPA has not set a
significance level for a regulated NSR
pollutant, PSD applies to an increase of
the pollutant in any amount (that is, in
effect, the significance level is treated as
Zero).

2. General Requirements for PSD

This section provides a very brief
summary of the main requirements of
the PSD program. One principal
requirement is that a new major source
or major modification must apply best
available control technology (BACT),
which is determined on a case-by-case
basis taking into account, among other
factors, the cost effectiveness of the
control and energy and environmental
impacts. EPA has developed a “top-
down” approach for BACT review,
which involves a decision process that
includes identification of all available
control technologies, elimination of
technically infeasible options, ranking
of remaining options by control and cost
effectiveness, and then selection of
BACT. Under PSD, once a source is
determined to be major for any
regulated NSR pollutant, a BACT review
is performed for each attainment
pollutant that exceeds its PSD
significance level as part of new
construction or for modification projects
at the source, where there is a
significant increase and a significant net
emissions increase of such pollutant.?

In addition to performing BACT, the
source must analyze impacts on ambient
air quality to assure that sources do not
cause or contribute to violation of any
NAAQS or PSD increments and must
analyze impacts on soil, vegetation, and
visibility. In addition, sources or
modifications that would impact Class I
areas (e.g., national parks) may be
subject to additional requirements to
protect air quality related values
(AQRVs) that have been identified for
such areas. Under PSD, if a source’s
proposed project may impact a Class I
area, the Federal Land Manager is
notified and is responsible for

1EPA notes that the PSD program has historically
operated in this fashion for all pollutants—when
new sources or modifications are “major,” PSD
applies to all pollutants that are emitted in
significant quantities from the source or project.
This rule does not alter that for sources or
modifications that are major due to their GHG
emissions.

evaluating a source’s projected impact
on the AQRVs and recommending either
approval or disapproval of the source’s
permit application based on anticipated
impacts. There are currently no NAAQS
or PSD increments established for
GHGs, and therefore these PSD
requirements would not apply for
GHGs, even when PSD is triggered for
GHGs. However, if PSD is triggered for
a GHG-emitting source, all regulated
NSR pollutants that the new source
emits in significant amounts would be
subject to PSD requirements. Therefore,
if a facility triggers NSR for non-GHG
pollutants for which there are
established NAAQS or increments, the
air quality, additional impacts, and
Class I requirements would apply to
those pollutants.

Pursuant to existing PSD
requirements, the permitting authority
must provide notice of its preliminary
decision on a source’s application for a
PSD permit and must provide an
opportunity for comment by the public,
industry, and other interested persons.
After considering and responding to
comments, the permitting authority
must issue a final determination on the
construction permit. Usually NSR
permits are issued by a state or local air
pollution control agency that has its
own authority to issue PSD permits
under a permit program that has been
approved by EPA for inclusion in its
SIP. In some areas, EPA has delegated
its authority to issue PSD permits under
federal regulations to the state or local
agency. In other areas, EPA issues the
permits under its own authority.

C. What are the CAA requirements to
include the PSD program in the SIP?

The CAA contemplates that the PSD
program be implemented in the first
instance by the states and requires that
states include PSD requirements in their
SIPs. CAA section 110(a)(2)(C) requires
that—

Each implementation plan * * *
shall * * * include a program to
provide for * * * regulation of the
modification and construction of any
stationary source within the areas
covered by the plan as necessary to
assure that national ambient air quality
standards are achieved, including a
permit program as required in part [ ]
C* * * of this subchapter.

CAA section 110(a)(2)(]) requires
that—

Each implementation plan * * *
shall * * * meet the applicable
requirements of * * * part C of this
subchapter (relating to significant
deterioration of air quality and visibility
protection).

CAA section 161 provides that—



Federal Register/Vol.

75, No. 222/ Thursday, November 18, 2010/Proposed Rules

70661

Each applicable implementation plan
shall contain emission limitations and
such other measures as may be
necessary, as determined under
regulations promulgated under this part
[C], to prevent significant deterioration
of air quality for such region * * *
designated * * * as attainment or
unclassifiable.

These provisions, read in conjunction
with the PSD applicability provisions—
which, as noted above, applies, by its
terms, to “any air pollutant,” and which
EPA has, through regulation, interpreted
more narrowly as any “NSR regulated
pollutant”—and read in conjunction
with other provisions, such as the BACT
provision under CAA section 165(a)(4),
mandate that SIPs include PSD
programs that are applicable to, among
other things, any air pollutant that is
subject to regulation, including, as
discussed below, GHGs on and after
January 2, 2011.2

A number of states do not have PSD
programs approved into their SIPs. In
those states, EPA’s regulations at 40 CFR
52.21 govern, and either EPA or the
state as EPA’s delegatee acts as the
permitting authority. On the other hand,
most states have PSD programs that
have been approved into their SIPs, and
these states implement their PSD
programs and act as the permitting
authority. Kansas has a SIP-approved
PSD program.

D. What actions has EPA taken
concerning PSD requirements for GHG-
emitting sources?

1. What are the Endangerment Finding,
the Light Duty Vehicle Rule, and the
Johnson Memo Reconsideration?

By notice dated December 15, 2009,
pursuant to CAA section 202(a), EPA
issued, in a single final action, two
findings regarding GHGs that are
commonly referred to as the
“Endangerment Finding” and the “Cause
or Contribute Finding.” “Endangerment
and Cause or Contribute Findings for
Greenhouse Gases Under Section 202(a)
of the Clean Air Act,” 74 FR 66496. In
the Endangerment Finding, the
Administrator found that six long-lived
and directly emitted GHGs—CO,, CHa,
N,O, HFCs, PFCs, and SFe—may
reasonably be anticipated to endanger
public health and welfare. In the Cause
or Contribute Finding, the

2In the Tailoring Rule, EPA noted that
commenters argued, with some variations, that the
PSD provisions applied only to NAAQS pollutants,
and not GHG, and EPA responded that the PSD
provisions apply to all pollutants subject to
regulation, including GHG. See 75 FR 31560-62
(June 3, 2010). EPA is not re-opening that issue in
this rulemaking, and does not solicit comment on
it.

Administrator “define[d] the air
pollutant as the aggregate group of the
same six * * * greenhouse gases,” 74
FR 66536, and found that the combined
emissions of this air pollutant from new
motor vehicles and new motor vehicle
engines contribute to the GHG air
pollution that endangers public health
and welfare.

By notice dated May 7, 2010, EPA and
the National Highway Traffic Safety
Administration published what is
commonly referred to as the “Light-Duty
Vehicle Rule” (LDVR), which for the
first time established Federal controls
on GHGs emitted from light-duty
vehicles. “Light-Duty Vehicle
Greenhouse Gas Emission Standards
and Corporate Average Fuel Economy
Standards; Final Rule.” 75 FR 25324. In
its applicability provisions, the LDVR
specifies that it “contains standards and
other regulations applicable to the
emissions of six greenhouse gases,”
including CO,, CHa4, N>O, HFCs, PFCs,
and SFe. 75 FR 25686 (40 CFR 86.1818—
12(a)). Shortly before finalizing the
LDVR, by notice dated April 2, 2010,
EPA published a notice commonly
referred to as the Johnson Memo
Reconsideration. On December 18, 2008,
EPA issued a memorandum, “EPA’s
Interpretation of Regulations that
Determine Pollutants Covered by
Federal Prevention of Significant
Deterioration (PSD) Permit Program”
(known as the “Johnson Memo” or the
“PSD Interpretive Memo,” and referred
to in this preamble as the “Interpretive
Memo”), that set forth EPA’s
interpretation regarding which EPA and
state actions, with respect to a
previously unregulated pollutant, cause
that pollutant to become “subject to
regulation” under the Act. Whether a
pollutant is “subject to regulation” is
important for the purposes of
determining whether it is covered under
the federal PSD permitting program. The
Interpretive Memo established that a
pollutant is “subject to regulation” only
if it is subject to either a provision in the
CAA or regulation adopted by EPA
under the CAA that requires actual
control of emissions of that pollutant
(referred to as the “actual control
interpretation”). On February 17, 2009,
EPA granted a petition for
reconsideration on the Interpretive
Memo and announced its intent to
conduct a rulemaking to allow for
public comment on the issues raised in
the memorandum and on related issues.
EPA also clarified that the Interpretive
Memo would remain in effect pending
reconsideration.

On March 29, 2010, EPA signed a
notice conveying its decision to
continue applying (with one limited

refinement) the Interpretive Memo’s
interpretation of “subject to regulation”
(“Reconsideration of Interpretation of
Regulations that Determine Pollutants
Covered by Clean Air Act Permitting
Programs”). 75 FR 17004. EPA
concluded that the “actual control
interpretation” is the most appropriate
interpretation to apply given the policy
implications. However, EPA refined the
Agency’s interpretation in one respect:
EPA established that PSD permitting
requirements apply to a newly regulated
pollutant at the time a regulatory
requirement to control emissions of that
pollutant “takes effect” (rather than
upon promulgation or the legal effective
date of the regulation containing such a
requirement). In addition, based on the
anticipated promulgation of the LDVR,
EPA stated that the GHG requirements
of the vehicle rule would take effect on
January 2, 2011, because that is the
earliest date that a 2012 model year
vehicle may be introduced into
commerce. In other words, the
compliance obligation under the LDVR
does not occur until a manufacturer may
introduce into commerce vehicles that
are required to comply with GHG
standards, which will begin with model
year 2012 and will not occur before
January 2, 2011.

2. What is EPA’s Tailoring Rule?

On June 3, 2010 (effective August 2,
2010), EPA promulgated a final
rulemaking for the purpose of relieving
overwhelming permitting burdens that
would, in the absence of the rule, fall on
permitting authorities and sources, i.e.,
the Tailoring Rule. 75 FR 31514. EPA
accomplished this by tailoring the
applicability criteria that determine
which GHG emission sources become
subject to the PSD program 2 of the
CAA. In particular, EPA established in
the Tailoring Rule a phase-in approach
for PSD applicability and established
the first two steps of the phase-in for the
largest GHG-emitters. Additionally, EPA
committed to certain follow-up actions
regarding future steps beyond the first
two, discussed in more detail later.*

3 The Tailoring Rule also applies to the title V
program, which requires operating permits for
existing sources. However, today’s action does not
affect Kansas’s title V program.

4EPA adopted the Tailoring Rule after careful
consideration of numerous public comments. On
October 27, 2009 (74 FR 55292), EPA proposed the
Tailoring Rule. EPA held two public hearings on
the proposed rule, and received over 400,000
written public comments. The public comment
period ended on December 28, 2009. The comments
provided detailed information that helped EPA
understand better the issues and potential impacts
of the Tailoring Rule. The preamble of EPA’s
Tailoring Rule describes in detail the comments
received and how some of these comments were

Continued
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For the first step of the Tailoring Rule,
which will begin on January 2, 2011,
PSD requirements will apply to major
stationary source GHG emissions only if
the sources are subject to PSD anyway
due to their emissions of non-GHG
pollutants. Therefore, in the first step,
EPA will not require sources or
modifications to evaluate whether they
are subject to PSD requirements solely
on account of their GHG emissions.
Specifically, for PSD, Step 1 requires
that as of January 2, 2011, the applicable
requirements of PSD, most notably, the
BACT requirement, will apply to
projects that increase net GHG
emissions by at least 75,000 tpy COxe,
but only if the project also significantly
increases emissions of at least one non-
GHG pollutant.

The second step of the Tailoring Rule,
beginning on July 1, 2011, will phase in
additional large sources of GHG
emissions. New sources that emit, or
have the potential to emit, at least
100,000 tpy CO»e will become subject to
the PSD requirements. In addition,
sources that emit or have the potential
to emit at least 100,000 tpy CO»e and
that undertake a modification that
increases net GHG emissions by at least
75,000 tpy COe will also be subject to
PSD requirements. For both steps, EPA
notes that if sources or modifications
exceed these CO.e-adjusted GHG
triggers, they are not covered by
permitting requirements unless their
GHG emissions also exceed the
corresponding mass-based triggers in
tpy.
ps]gPA believes that the costs to the
sources and the administrative burdens
to the permitting authorities of PSD
permitting will be manageable at the
levels in these initial two steps and that
it would be administratively infeasible
to subject additional sources to PSD
requirements at those times. However,
EPA also intends to issue a
supplemental notice of proposed
rulemaking in 2011, in which the
Agency will propose or solicit comment
on a third step of the phase-in that
would include more sources, beginning
on July 1, 2013. In the Tailoring Rule,
EPA established an enforceable
commitment that the Agency will
complete this rulemaking by July 1,
2012, which will allow for 1 year’s
notice before Step 3 would take effect.

In addition, EPA committed to
explore streamlining techniques that
may well make the permitting programs
much more efficient to administer for
GHG, and that therefore may allow their
expansion to smaller sources. EPA

incorporated in EPA’s final rule. See 75 FR 31514
for more detail.

expects that the initial streamlining
techniques will take several years to
develop and implement.

In the Tailoring Rule, EPA also
included a provision, that no source
with emissions below 50,000 tpy CO-e,
and no modification resulting in net
GHG increases of less than 50,000 tpy
COze, will be subject to PSD permitting
before at least 6 years (i.e., April 30,
2016). This is because EPA has
concluded that at the present time the
administrative burdens that would
accompany permitting sources below
this level would be so great that even
with the streamlining actions that EPA
may be able to develop and implement
in the next several years, and even with
the increases in permitting resources
that EPA can reasonably expect the
permitting authorities to acquire, it
would be impossible to administer the
permit programs for these sources until
at least 2016.

As EPA explained in the Tailoring
Rule, the threshold limitations are
necessary because without them, PSD
would apply to all stationary sources
that emit or have the potential to emit
more than 100 or 250 tons of GHG per
year beginning on January 2, 2011. This
is the date when EPA’s recently
promulgated LDVR takes effect,
imposing control requirements for the
first time on CO, and other GHGs. If this
January 2, 2011, date were to pass
without the Tailoring Rule being in
effect, PSD requirements would apply to
GHG emissions at the 100/250 tpy
applicability levels provided under a
literal reading of the CAA as of that
date. From that point forward, a source
owner proposing to construct any new
major source that emits at or higher than
the applicability levels (and which
therefore may be referred to as a “major”
source) or modify any existing major
source in a way that would increase
GHG emissions would need to obtain a
permit under the PSD program that
addresses these emissions before
construction or modification could
begin.

Under these circumstances, many
small sources would be burdened by the
costs of the individualized PSD control
technology requirements and permit
applications that the PSD provisions,
absent streamlining, require.
Additionally, state and local permitting
authorities would be burdened by the
extraordinary number of these permit
applications, which are orders of
magnitude greater than the current
inventory of permits and would vastly
exceed the current administrative
resources of the permitting authorities.
Permit gridlock would result since the
permitting authorities would likely be

able to issue only a tiny fraction of the
permits requested.

In the Tailoring Rule, EPA adopted
regulatory language codifying the phase-
in approach. As explained in that
rulemaking, many state, local and tribal
area programs will likely be able to
immediately implement the approach
without rule or statutory changes by, for
example, interpreting the term “subject
to regulation” that is part of the
applicability provisions for PSD
permitting. EPA has requested
permitting authorities to confirm that
they will follow this implementation
approach for their programs, and if they
cannot, then EPA has requested that
they notify the Agency so that we can
take appropriate follow-up action to
narrow federal approval of their
programs before GHGs become subject
to PSD permitting on January 2, 2011.5
On October 1, 2010, the state of Kansas
provided a letter to EPA with the
requested modification. See the docket
for this proposed rulemaking for a copy
of Kansas’s letter.

The thresholds that EPA established
are based on COxe for the aggregate sum
of six GHGs that constitute the pollutant
that will be subject to regulation, which
we refer to as GHG.® These gases are:
CO,, CH4, N>0O, HFCs, PFCs, and SFe.
Thus, in EPA’s Tailoring Rule, EPA
provided that PSD applicability is based
on the quantity that results when the
mass emissions of each of these gases is
multiplied by the GWP of that gas, and
then summed for all six gases. However,
EPA further provided that in order for
a source’s GHG emissions to trigger PSD
requirements, the quantity of the GHG
emissions must equal or exceed both the
applicability thresholds established in
the Tailoring Rule on a CO»e basis and
the statutory thresholds of 100 or 250
tpy on a mass basis.” Similarly, in order

5Narrowing EPA’s approval will ensure that for
federal purposes, sources with GHG emissions that
are less than the Tailoring Rule’s emission
thresholds will not be obligated under federal law
to obtain PSD permits during the gap between when
GHG PSD requirements go into effect on January 2,
2011 and when either (1) EPA approves a SIP
revision adopting EPA’s tailoring approach, or (2)
if a state opts to regulate smaller GHG-emitting
sources, the state demonstrates to EPA that it has
adequate resources to handle permitting for such
sources. EPA expects to finalize the narrowing
action prior to the January 2, 2011 deadline with
respect to those states for which EPA will not have
approved the Tailoring Rule thresholds in their SIPs
by that time.

6 The term “greenhouse gases” is commonly used
to refer generally to gases that have heat-trapping
properties. However, in this notice, unless noted
otherwise, we use it to refer specifically to the
pollutant regulated in the LDVR.

7 The relevant thresholds are 100 tpy for title V,
and 250 tpy for PSD, except for 28 categories listed
in EPA regulations for which the PSD threshold is
100 tpy.
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for a source to be subject to the PSD
modification requirements, the source’s
net GHG emissions increase must
exceed the applicable significance level
on a COe basis and must also result in
a net mass increase of the constituent
gases combined.

3. What is the GHG SIP Call?

By notice dated September 2, 2010,
EPA proposed the GHG SIP Call. In that
action, along with the companion GHG
FIP proposed rulemaking published at
the same time, EPA took steps to ensure
that in the 13 states that do not appear
to have authority to issue PSD permits
to GHG-emitting sources at present,
either the state or EPA will have the
authority to issue such permits by
January 2, 2011. EPA explained that
although for most states, either the state
or EPA is already authorized to issue
PSD permits for GHG-emitting sources
as of that date, our preliminary
information shows that these 13 states
have EPA-approved PSD programs that
do not appear to include GHG-emitting
sources and therefore do not appear to
authorize these states to issue PSD
permits to such sources. Therefore, EPA
proposed to find that these 13 states’
SIPs are substantially inadequate to
comply with CAA requirements and,
accordingly, proposed to issue a SIP
Call to require a SIP revision that
applies their SIP PSD programs to GHG-
emitting sources. In the companion
GHG FIP rulemaking, EPA proposed a
FIP that would give EPA authority to
apply EPA’s PSD program to GHG-
emitting sources in any state that is
unable to submit a corrective SIP
revision by its deadline. Kansas was one
of the states for which EPA proposed a
SIP Call. The state’s comments
regarding the proposed SIP call,
submitted October 1, 2010, are included
in the docket for this rulemaking.

III. What is the relationship between
today’s proposed action and EPA’s
proposed GHG SIP Call and GHG FIP?

As noted above, by notice dated
September 2, 2010, EPA proposed the
GHG SIP Call. At the same time, EPA
proposed a FIP to apply in any state that
is unable to submit, by its deadline, a
SIP revision to ensure that the state has
authority to issue PSD permits to GHG-
emitting sources.8 As discussed in

8 As explained in the proposed GHG SIP Call (75
FR 53892, 53896), EPA intends to finalize its
finding of substantial inadequacy and the SIP call
for the 13 listed states by December 1, 2010. EPA
requested that the states for which EPA is proposing
a SIP call identify the deadline—between 3 weeks
and 12 months from the date of signature of the
final SIP Call—that they would accept for
submitting their corrective SIP revision. In its
October 1, 2010 letter, Kansas requested the earliest

section IV of this proposed rulemaking,
Kansas does not interpret its current
PSD regulations as providing it with the
authority to regulate GHG, and as such,
Kansas is included on the list of areas
for the proposed SIP call. Kansas’s
October 4, 2010, proposed SIP revision
(the subject of this rulemaking)
addresses this authority. EPA will not
take final action on the GHG SIP Call for
the state of Kansas if the state submits
its final SIP revision to EPA prior to the
final rulemaking for the GHG SIP Call.

IV. What is EPA’s analysis of Kansas’s
proposed SIP revision?

On October 4, 2010, KDHE provided
a revision to Kansas’s SIP to EPA for
parallel processing and eventual
approval. This revision to Kansas’s SIP
is necessary because without it, (1) the
state of Kansas would not have
authority to issue PSD permits to GHG-
emitting sources, and as a result, absent
further action, those sources may not be
able to construct or undertake
modifications beginning January 2,
2011; and (2) assuming that the state of
Kansas attains authority to issue PSD
permits to GHG-emitting sources, PSD
requirements would apply, as of January
2, 2011, at the 100- or 250-tpy levels
provided under the CAA. This would
greatly increase the number of required
permits, imposing undue costs on small
sources; which would overwhelm
Kansas’s permitting resources and
severely impair the function of the
program.

The state of Kansas’s September 26,
2010, proposed SIP revision: (1)
Provides the state of Kansas with the
authority to regulate GHG under the
PSD program of the CAA, and (2)
establishes thresholds for determining
which stationary sources and
modification projects become subject to
permitting requirements for GHG
emissions under the PSD program.
Specifically, Kansas’s October 4, 2010,
proposed SIP revision includes changes
to Kansas Air Regulations (KAR) 28-19—
350—Prevention of significant
deterioration of air quality. These
revisions update Kansas’s air
regulations by providing the state the
authority to regulate GHGs and aligning
the thresholds for GHG permitting
applicability with those specified in the
Tailoring Rule.

The state of Kansas is currently a SIP-
approved state for the PSD program.
However, Kansas does not interpret its
current rules, which are generally
consistent with the Federal rules, to be
applicable to GHGs. In the letter dated

possible deadline, either December 22, 2010, or

three weeks after signature of the final SIP Call.

October 1, 2010, referenced above,
Kansas notified EPA that the state does
not currently have the authority to
regulate GHG and thus is in the process
of revising its regulation (the subject of
this proposed action) to provide this
authority. To provide this authority,
Kansas is updating the definitions for
“major source” and “subject to
regulation” to explicitly include GHG as
a regulated NSR pollutant under the
CAA. Specifically, the Kansas proposed
rule would incorporate by reference 40
CFR 52.21 as of July 1, 2007, and as
amended by the Tailoring Rule
promulgated on June 3, 2010. EPA has
preliminarily determined that this
change to Kansas’s regulation is
consistent with the CAA and its
implementing regulations regarding
GHG.®

The changes included in this
submittal are substantively the same as
EPA’s Tailoring Rule. The Kansas rules
have been formatted to conform to
Kansas’s rule drafting standards, but in
substantive content the rules that
address the Tailoring Rule provisions
are the same as the federal rules. As part
of its review of the Kansas submittal,
EPA performed a line-by-line review of
Kansas’s proposed changes to its
regulations and has preliminarily
determined that they are consistent with
the Tailoring Rule. These changes to
Kansas’s regulations are also consistent
with section 110 of the CAA because
they are incorporating GHGs for
regulation in the Kansas SIP.

V. Proposed Action

Pursuant to section 110 of the CAA,
EPA is proposing to approve the state of
Kansas’s revisions to the Kansas
Administrative Regulations that were
submitted to EPA on October 4, 2010,
relating to PSD requirements for GHG-
emitting sources. Specifically, Kansas’s
October 4, 2010, proposed submission:
(1) Provides the state of Kansas with the
authority to regulate GHGs under its
PSD program, and (2) establishes
appropriate emissions thresholds for
determining PSD applicability to new
and modified GHG-emitting sources in
accordance with EPA’s Tailoring Rule.
EPA has made the preliminary
determination that this SIP revision is

9Kansas’s submittal incorporates by reference 40
CFR 52.21 as of July 1, 2007, as amended by the
Tailoring Rule. In today’s proposed rulemaking,
EPA is not taking action on any of Kansas’s changes
to their PSD regulations regarding the “Ethanol
Rule” (72 FR 24060, May 1, 2007). Kansas submitted
its Ethanol Rule revision in 2009, and EPA intends
to act on that revision in a separate rulemaking.
Kansas has not adopted EPA’s “Fugitive Emissions
Rule” (73 FR 77882, December 19, 2008), so this
proposal also does not address the Fugitive
Emissions Rule.
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approvable because it is in accordance
with the CAA and EPA regulations
regarding PSD permitting for GHGs.

As noted above, at Kansas’s request,
EPA is “parallel processing” this
proposed rule revision. After Kansas
submits the formal state-effective rule
revisions (including a response to all
public comments raised during the
state’s public participation process),
EPA will prepare a final rulemaking
notice for the SIP revision. If changes
are made to the state’s proposed rule
after EPA’s notice of proposed
rulemaking, such changes must be
acknowledged in EPA’s final
rulemaking action. If the changes are
significant, then EPA may be obliged to
re-propose the action. In addition, if
these changes render the SIP revision
not approvable, EPA’s re-proposal of the
action would be a disapproval of the
revision.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this proposed
action merely approves the state’s law
as meeting federal requirements and
does not impose additional
requirements beyond those imposed by
the state’s law. For that reason, this
proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993);

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act
(44 U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act
(5 U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because the SIP is
not approved to apply in Indian country
located in the state of Kansas, and EPA
notes that it will not impose substantial
direct costs on tribal governments or
preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
and Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401 et seq.

Dated: November 9, 2010.
Karl Brooks,
Regional Administrator, Region 7.
[FR Doc. 2010-29144 Filed 11-17-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 136, 260, 423, 430, and
435

[EPA-HQ-OW-2010-0192; FRL-9228-6]

Guidelines Establishing Test
Procedures for the Analysis of
Pollutants Under the Clean Water Act;
Analysis and Sampling Procedures;
Extension of Comment Period

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; extension of the
public comment period.

SUMMARY: On September 23, 2010, EPA
proposed changes to analysis and
sampling test procedures in wastewater
regulations. These changes will help
provide additional flexibility to the
regulated community and laboratories
in their selection of analytical methods
(test procedures) for use in Clean Water
Act programs. EPA requested that
public comments on the proposal be

submitted on or before November 22,
2010 (a 60-day comment period). Since
publication, the Agency has received
several requests for additional time to
submit comments. EPA is extending the
period of time in which the Agency will
accept public comments on the proposal
for an additional 30 days.

DATES: The comment period for the
proposed rule published September 23,
2010, at 75 FR 58024 is extended.
Comments must be received on or
before December 22, 2010. Comments
postmarked after this date may not be
considered.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OW-2010-0192, by one of the following
methods:

e http://www.regulations.gov: Follow
the on-line instructions for submitting
comments.

e E-mail: OW-Docket@epa.gov

e Mail: U.S. Environmental
Protection Agency; EPA Docket Center
(EPA/DC) Water Docket, MC 28221T;
1200 Pennsylvania Avenue, NW.,
Washington, DC 20460.

e Hand Delivery: EPA Docket Center,
1301 Constitution Ave., NW., EPA West,
Room 3334, Washington, DC. Such
deliveries are only accepted during the
Docket’s normal hours of operation, and
special arrangements should be made
for deliveries of boxed information.

Instructions: Direct your comments to
Docket ID No. EPA-HQ-OW-2010-
0921. EPA’s policy is that all comments
received will be included in the public
docket without change and may be
made available online at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through http://
www.regulations.gov or e-mail. The
http://www.regulations.gov Web site is
an “anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through http://
www.regulations.gov your e-mail
address will be automatically captured
and included as part of the comment
that is placed in the public docket and
made available on the Internet. If you
submit an electronic comment, EPA
recommends that you include your
name and other contact information in
the body of your comment and with any
disk or CD-ROM you submit. If EPA
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cannot read your comment due to
technical difficulties and cannot contact
you for clarification, EPA may not be
able to consider your comment.
Electronic files should avoid the use of
special characters, any form of
encryption, and be free of any defects or
viruses. For additional information
about EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/epahome/dockets.htm.

Docket: All documents in the docket
are listed in the http://
www.regulations.gov index. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available either
electronically in http://
www.regulations.gov or in hard copy at
the Office of Water Docket/EPA/DC,
1301 Constitution Ave., NW., EPA West,
Room 3334, Washington, DC. This
Docket Facility is open from 8:30 a.m.
until 4:30 p.m., EST, Monday through
Friday, excluding legal holidays. The
telephone number for the Public
Reading Room is (202) 566—1744, and
the telephone number for the Office of
Water Docket is (202) 566—2426.
FOR FURTHER INFORMATION CONTACT:
Lemuel Walker, Engineering and
Analysis Division (4303T), U.S. EPA,
1200 Pennsylvania Ave., NW.,
Washington, DC 20460; (202) 566—1077;
walker.lemuel@epa.gov.

Dated: November 9, 2010.
Nancy K. Stoner,
Acting Assistant Administrator for Water.
[FR Doc. 2010-29145 Filed 11-17-10; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 721
[EPA-HQ-OPPT-2009-0922; FRL—-8853-3]
RIN 2070-AB27

Proposed Significant New Use Rule for
Cobalt Lithium Manganese Nickel
Oxide

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing a significant
new use rule (SNUR) under section
5(a)(2) of the Toxic Substances Control
Act (TSCA) for the chemical substance
identified as cobalt lithium manganese
nickel oxide (CAS No. 182442-95-1)

which was the subject of
premanufacture notice (PMN) P-04—
269. This proposed rule would require
persons who intend to manufacture,
import, or process the substance for an
activity that is designated as a
significant new use to notify EPA at
least 90 days before commencing that
activity. The required notification
would provide EPA with the
opportunity to evaluate the intended
use and, if necessary, to prohibit or limit
the activity before it occurs.

DATES: Comments must be received on
or before December 20, 2010.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPPT-2009-0922, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the on-line
instructions for submitting comments.

¢ Mail: Document Control Office
(7407M), Office of Pollution Prevention
and Toxics (OPPT), Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
0001.

e Hand Delivery: OPPT Document
Control Office (DCO), EPA East Bldg.,
Rm. 6428, 1201 Constitution Ave., NW.,
Washington, DC. Attention: Docket ID
Number EPA-HQ-OPPT-2009-0922.
The DCO is open from 8 a.m. to 4 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
DCO is (202) 564—8930. Such deliveries
are only accepted during the DCO’s
normal hours of operation, and special
arrangements should be made for
deliveries of boxed information.

Instructions: Direct your comments to
docket ID number EPA-HQ-OPPT-
2009-0922. EPA’s policy is that all
comments received will be included in
the docket without change and may be
made available on-line at http://
www.regulations.gov, including any
personal information provided, unless
the comment includes information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Do not submit information that you
consider to be CBI or otherwise
protected through regulations.gov or e-
mail. The regulations.gov Web site is an
“anonymous access” system, which
means EPA will not know your identity
or contact information unless you
provide it in the body of your comment.
If you send an e-mail comment directly
to EPA without going through
regulations.gov, your e-mail address
will be automatically captured and
included as part of the comment that is
placed in the docket and made available
on the Internet. If you submit an

electronic comment, EPA recommends
that you include your name and other
contact information in the body of your
comment and with any disk or CD-ROM
you submit. If EPA cannot read your
comment due to technical difficulties
and cannot contact you for clarification,
EPA may not be able to consider your
comment. Electronic files should avoid
the use of special characters, any form
of encryption, and be free of any defects
or viruses.

Docket: All documents in the docket
are listed in the docket index available
at http://www.regulations.gov. Although
listed in the index, some information is
not publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available electronically at
http://www.regulations.gov, or, if only
available in hard copy, at the OPPT
Docket. The OPPT Docket is located in
the EPA Docket Center (EPA/DC) at Rm.
3334, EPA West Bldg., 1301
Constitution Ave., NW., Washington,
DC. The EPA/DC Public Reading Room
hours of operation are 8:30 a.m. to
4:30 p.m., Monday through Friday,
excluding legal holidays. The telephone
number of the EPA/DC Public Reading
Room is (202) 566—1744, and the
telephone number for the OPPT Docket
is (202) 566—0280. Docket visitors are
required to show photographic
identification, pass through a metal
detector, and sign the EPA visitor log.
All visitor bags are processed through
an X-ray machine and subject to search.
Visitors will be provided an EPA/DC
badge that must be visible at all times
in the building and returned upon
departure.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Kenneth
Moss, Chemical Control Division
(7405M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001; telephone
number: (202) 564—-9232; e-mail
address: moss.kenneth@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; e-mail address: TSCA-
Hotline@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you manufacture, import,
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process, or use the chemical substance
contained in this proposed rule.
Potentially affected entities may
include, but are not limited to:

e Manufacturers, importers, or
processors of one or more subject
chemical substances (NAICS codes 325
and 324110), e.g., chemical
manufacturing and petroleum refineries.

This listing is not intended to be
exhaustive, but rather provides a guide
for readers regarding entities likely to be
affected by this action. Other types of
entities not listed in this unit could also
be affected. The North American
Industrial Classification System
(NAICS) codes have been provided to
assist you and others in determining
whether this action might apply to
certain entities. To determine whether
you or your business may be affected by
this action, you should carefully
examine the applicability provisions in
§721.5. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

This action may also affect certain
entities through pre-existing import
certification and export notification
rules under TSCA. Chemical importers
are subject to the TSCA section 13 (15
U.S.C. 2612) import certification
requirements promulgated at 19 CFR
12.118 through 12.127; see also 19 CFR
127.28. Chemical importers must certify
that the shipment of the chemical
substance complies with all applicable
rules and orders under TSCA. Importers
of chemicals subject to a final SNUR
must certify their compliance with the
SNUR requirements. The EPA policy in
support of import certification appears
at 40 CFR part 707, subpart B. In
addition, any persons who export or
intend to export a chemical substance
that is the subject of this proposed rule
on or after December 20, 2010 are
subject to the export notification
provisions of TSCA section 12(b) (15
U.S.C. 2611(b)) (see § 721.20), and must
comply with the export notification
requirements in 40 CFR part 707,
subpart D.

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or e-mail. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one

complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When submitting comments, remember
to:

i. Identify the document by docket ID
number and other identifying
information (subject heading, Federal
Register date and page number).

ii. Follow directions. The Agency may
ask you to respond to specific questions
or organize comments by referencing a
Code of Federal Regulations (CFR) part
or section number.

iii. Explain why you agree or disagree;
suggest alternatives and substitute
language for your requested changes.

iv. Describe any assumptions and
provide any technical information and/
or data that you used.

v. If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

vi. Provide specific examples to
illustrate your concerns and suggest
alternatives.

vii. Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

viii. Make sure to submit your
comments by the comment period
deadline identified.

II. Background
A. What action is the agency taking?

EPA is proposing a significant new
use rule (SNUR) under section 5(a)(2) of
TSCA for the chemical substance
identified as cobalt lithium manganese
nickel oxide (PMN P-04-269; CAS No.
182442-95-1). This SNUR would
require persons who intend to
manufacture, import, or process the
chemical substance for any activity
designated as a significant new use to
notify EPA at least 90 days before
commencing the activity.

In the Federal Register of September
20, 2010 (75 FR 57169) (FRL-8839-7),
EPA issued a direct final SNUR for the
substance in accordance with the
procedures at § 721.160(c)(3)(i). EPA
received notice of intent to submit
adverse comments on this SNUR.
Therefore, as required by
§721.160(c)(3)(ii), EPA is withdrawing
the direct final SNUR, which is
published elsewhere in this Federal
Register and is now issuing this
proposed SNUR on this substance. The

record for the direct final SNUR on this
substance was established as docket
EPA-HQ-OPPT-2009-0922. That
record includes information considered
by the Agency in developing the direct
final rule and the notice of intent to
submit adverse comments.

B. What is the agency’s authority for
taking this action?

Section 5(a)(2) of TSCA (15 U.S.C.
2604(a)(2)) authorizes EPA to determine
that a use of a chemical substance is a
“significant new use.” EPA must make
this determination by rule after
considering all relevant factors,
including those listed in TSCA section
5(a)(2) (see Unit I11.). Once EPA
determines that a use of a chemical
substance is a significant new use,
TSCA section 5(a)(1)(B) requires persons
to submit a significant new use notice
(SNUN) to EPA at least 90 days before
they manufacture, import, or process the
chemical substance for that use. Persons
who must report are described in
§721.5.

C. Applicability of General Provisions

General provisions for SNURs appear
in 40 CFR part 721, subpart A. These
provisions describe persons subject to
the rule, recordkeeping requirements,
exemptions to reporting requirements,
and applicability of the rule to uses
occurring before the effective date of the
final rule. Provisions relating to user
fees appear at 40 CFR part 700.
According to § 721.1(c), persons subject
to this SNUR must comply with the
same notice requirements and EPA
regulatory procedures as submitters of
PMNs under TSCA section 5(a)(1)(A). In
particular, these requirements include
the information submission
requirements of TSCA section 5(b) and
5(d)(1), the exemptions authorized by
TSCA section 5(h)(1), (h)(2), (h)(3), and
(h)(5), and the regulations at 40 CFR
part 720. Once EPA receives a SNUN,
EPA may take regulatory action under
TSCA section 5(e), 5(f), 6, or 7 to control
the activities for which it has received
the SNUN. If EPA does not take action,
EPA is required under TSCA section
5(g) to explain in the Federal Register
its reasons for not taking action.

Chemical importers are subject to the
TSCA section 13 (15 U.S.C. 2612)
import certification requirements
codified at 19 CFR 12.118 through
12.127, see also 19 CFR 127.28.
Chemical importers must certify that the
shipment of the chemical substance
complies with all applicable rules and
orders under TSCA. Importers of
chemical substances subject to a final
SNUR must certify their compliance
with the SNUR requirements. The EPA
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policy in support of import certification
appears at 40 CFR part 707, subpart B.
In addition, any persons who export or
intend to export a chemical substance
identified in a final SNUR are subject to
the export notification provisions of
TSCA section 12(b) (15 U.S.C. 2611(b))
(see § 721.20) and must comply with the
export notification requirements in 40
CFR part 707, subpart D.

III. Significant New Use Determination

Section 5(a)(2) of TSCA states that
EPA’s determination that a use of a
chemical substance is a significant new
use must be made after consideration of
all relevant factors, including:

¢ The projected volume of
manufacturing and processing of a
chemical substance.

e The extent to which a use changes
the type or form of exposure of human
beings or the environment to a chemical
substance.

e The extent to which a use increases
the magnitude and duration of exposure
of human beings or the environment to
a chemical substance.

e The reasonably anticipated manner
and methods of manufacturing,
processing, distribution in commerce,
and disposal of a chemical substance.

In addition to these factors
enumerated in TSCA section 5(a)(2), the
statute authorizes EPA to consider any
other relevant factors.

To determine what would constitute a
significant new use for the chemical
substance that is the subject of this
proposed SNUR, EPA considered
relevant information about the toxicity
of the chemical substance, likely human
exposures and environmental releases
associated with possible uses, and the
four bulleted TSCA section 5(a)(2)
factors listed in this unit.

IV. Substance Subject to This Proposed
Rule

EPA is proposing to establish
significant new use and recordkeeping
requirements for the chemical substance
identified as cobalt lithium manganese
nickel oxide (PMN P-04-269; CAS No.
182442-95-1). The specific activities
proposed as significant new uses and
other requirements are listed in 40 CFR
721.10201 of the proposed regulatory
text.

The chemical substance cobalt
lithium manganese nickel oxide (PMN
P-04-269; CAS No. 182442-95-1), is
subject to a “risk-based” consent order
under TSCA section 5(e)(1)(A)(i1)(I)
because EPA determined that certain
activities associated with the PMN
substance may present an unreasonable
risk to human health and the
environment. The consent order

requires protective measures to limit
exposures or otherwise mitigate the
potential unreasonable risk. The so-
called “5(e) SNUR” on this PMN
substance is proposed pursuant to
§721.160, and is based on and
consistent with the provisions in the
underlying consent order. The proposed
5(e) SNUR would designate as a
“significant new use” the absence of the
protective measures required in the
corresponding consent order.

Where EPA determines that the PMN
substance may present an unreasonable
risk of injury to human health via
inhalation exposure, the underlying
TSCA section 5(e) consent order
requires, among other things, that
potentially exposed employees wear
specified respirators unless actual
measurements of the workplace air
show that air-borne concentrations of
the PMN substance are below a New
Chemical Exposure Limit (NCEL) that is
established by EPA to provide adequate
protection to human health. In addition
to the actual NCEL concentration, the
comprehensive NCEL provisions in
TSCA section 5(e) consent orders,
which are modeled after Occupational
Safety and Health Administration
(OSHA) Permissible Exposure Limit
(PEL) provisions, include requirements
addressing performance criteria for
sampling and analytical methods,
periodic monitoring, respiratory
protection, and recordkeeping.
However, no comparable NCEL
provisions currently exist in 40 CFR
part 721, subpart B, for SNURs.
Therefore, for these cases, the
individual SNURs in 40 CFR part 721,
subpart E, will state that persons subject
to the SNUR who wish to pursue NCELs
as an alternative to the § 721.63
respirator requirements may request to
do so under § 721.30. EPA expects that
§ 721.30 requests will only be granted
where the NCEL provisions are
comparable to those in the TSCA
section 5(e) consent order for the same
chemical substance.

PMN Number P-04-269

Chemical name: Cobalt lithium
manganese nickel oxide.

CAS number: 182442-95-1.

Effective date of TSCA section 5(e)
consent order: May 12, 2009.

Basis for TSCA section 5(e) consent
order: The PMN states that the
substance will be used as a battery
cathode material. The order was issued
under sections 5(e)(1)(A)(i) and
5(e)(1)(A)@{1)(I) of TSCA, based on
findings that this substance may present
an unreasonable risk of injury to human
health and the environment. To protect
against these risks, the consent order

requires use of dermal personal
protective equipment, including gloves
demonstrated to be impervious; requires
use of respiratory personal protective
equipment, including a National
Institute of Occupational Safety and
Health (NIOSH)-approved respirator
with an assigned protection factor (APF)
of at least 150, or compliance with a
NCEL of 0.1 mg/m3 as an 8-hour time-
weighted average; requires
establishment of a hazard
communication program; and prohibits
releases to water. The proposed SNUR
would designate as a “significant new
use” the absence of these protective
measures.

Toxicity concern: Based on test data
on nickel, lithium and cobalt, EPA has
concerns for developmental toxicity,
mutagenicity, oncogenicity, pulmonary
oncogenicity, and lung overload for
workers with inhalation and dermal
exposure to the PMN substance. EPA set
the NCEL at 0.1 mg/m3 as an 8-hour
time-weighted average. In addition,
based on test data on analogous nickel-
containing compounds, EPA predicts
toxicity to aquatic organisms may occur
at concentrations that exceed 1 part per
billion (ppb) of the PMN substance in
surface waters.

Recommended testing: EPA has
determined that the results of the
following tests would help characterize
the human health and environmental
effects of the PMN substance: A 90-day
inhalation toxicity test (OPPTS Test
Guideline 870.3465); a fish acute
toxicity test, freshwater and marine
(OPPTS Test Guideline 850.1075); an
aquatic invertebrate acute toxicity test,
freshwater daphnids (OPPTS Test
Guideline 850.1010); and an algal
toxicity test, tiers I and II (OPPTS Test
Guideline 850.5400). All aquatic
toxicity testing should be performed
using the static method with measured
concentrations. Test reports should
include protocols approved by EPA,
certificate of analysis for the test
substance, raw data, and results. The
order does not require submission of the
aforementioned information at any
specified time or production volume.
However, the order’s restrictions on
manufacturing, import, processing,
distribution in commerce, use, and
disposal of the PMN substance will
remain in effect until the order is
modified or revoked by EPA based on
submission of that or other relevant
information.

CFR citation: 40 CFR 721.10201.
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V. Rationale and Objectives of the
Proposed Rule

A. Rationale

During the review of the chemical
substance P-04—-269, EPA concluded
that regulation was warranted under
TSCA section 5(e), pending the
development of information sufficient to
make reasoned evaluations of the health
or environmental effects of the chemical
substances. The basis for such findings
is outlined in Unit IV. Based on these
findings, a TSCA section 5(e) consent
order requiring the use of appropriate
exposure controls was negotiated with
the PMN submitter. The proposed
SNUR provisions for this chemical
substance are consistent with the
provisions of the TSCA section 5(e)
consent order. This SNUR is proposed
pursuant to §721.160.

B. Objectives

EPA is proposing this SNUR for a
chemical substance that has undergone
premanufacture review because the
Agency wants to achieve the following
objectives with regard to the significant
new uses designated in this proposed
rule:

e EPA would receive notice of any
person’s intent to manufacture, import,
or process a listed chemical substance
for the described significant new use
before that activity begins.

e EPA would have an opportunity to
review and evaluate data submitted in a
SNUN before the notice submitter
begins manufacturing, importing, or
processing a listed chemical substance
for the described significant new use.

e EPA would be able to regulate
prospective manufacturers, importers,
or processors of a listed chemical
substance before the described
significant new use of that chemical
substance occurs, provided that
regulation is warranted pursuant to
TSCA sections 5(e), 5(f), 6, or 7.

Issuance of a SNUR for a chemical
substance does not signify that the
chemical substance is listed on the
TSCA Inventory. Guidance on how to
determine if a chemical substance is on
the TSCA Inventory is available on the
Internet at http://www.epa.gov/opptintr/
newchems/pubs/invntory.htm.

VI. Applicability of the Proposed Rule
to Uses Occurring Before Effective Date
of the Final Rule

To establish a significant “new” use,
EPA must determine that the use is not
ongoing. The chemical substance
subject to this rule has undergone
premanufacture review. A TSCA section
5(e) consent order has been issued
where the PMN submitter is prohibited

from undertaking activities which EPA
is designating as significant new uses.
EPA solicits comments on whether any
of the uses proposed as significant new
uses are ongoing.

As discussed in the Federal Register
of April 24, 1990 (55 FR 17376), EPA
has decided that the intent of TSCA
section 5(a)(1)(B) is best served by
designating a use as a significant new
use as of the date of publication of the
proposed rule rather than as of the
effective date of the final rule. If uses
begun after publication of the proposed
rule were considered ongoing rather
than new, it would be difficult for EPA
to establish SNUR notice requirements
because a person could defeat the SNUR
by initiating the significant new use
before the rule became final, and then
argue that the use was ongoing before
the effective date of the final rule. Thus,
persons who begin commercial
manufacture, import, or processing of
the chemical substances that would be
regulated as a “significant new use”
through this proposed rule, must cease
any such activity before the effective
date of the rule if and when finalized.
To resume their activities, these persons
would have to comply with all
applicable SNUR notice requirements
and wait until the notice review period,
including all extensions, expires (see
Unit IIL.).

EPA has promulgated provisions to
allow persons to comply with this
proposed SNUR before the effective
date. If a person were to meet the
conditions of advance compliance
under § 721.45(h), the person would be
considered to have met the
requirements of the final SNUR, for
those activities.

VII. Test Data and Other Information

EPA recognizes that TSCA section 5
does not require developing any
particular test data before submission of
a SNUN. There are two exceptions:

1. Development of test data is
required where the chemical substance
subject to the SNUR is also subject to a
test rule under TSCA section 4 (see
TSCA section 5(b)(1)).

2. Development of test data may be
necessary where the chemical substance
has been listed under TSCA section
5(b)(4) (see TSCA section 5(b)(2)). In the
absence of a TSCA section 4 test rule or
a TSCA section 5(b)(4) listing covering
the chemical substance, persons are
required only to submit test data in their
possession or control and to describe
any other data known to or reasonably
ascertainable by them (see 40 CFR
720.50). However, upon review of PMNs
and SNUNSs, the Agency has the
authority to require appropriate testing.

In the case of PMN P-04-269, EPA
issued a TSCA section 5(e) consent
order that requires or recommends
certain testing. See Unit IV. of the
proposed rule for a list of those tests.
Descriptions of tests are provided for
informational purposes. EPA strongly
encourages persons, before performing
any testing, to consult with the Agency
pertaining to protocol selection. To
access the OPPTS Test Guidelines
referenced in this document
electronically, please go to http://
www.epa.gov/ocspp and select “Test
Methods and Guidelines.”

In the TSCA section 5(e) consent
order for the chemical substance cobalt
lithium manganese nickel oxide (PMN
P-04-269; CAS No. 182442-95-1) EPA
has established restrictions in view of
the lack of data on the potential health
and environmental risks that may be
posed by the significant new uses.
These restrictions cannot be removed
unless the PMN submitter first submits
the results of toxicity tests that would
permit a reasoned evaluation of the
potential risks posed by this chemical
substance. A listing of the tests specified
in the TSCA section 5(e) consent order
is included in Unit IV. The SNUR
contains the same restrictions as the
TSCA section 5(e) consent order.
Persons who intend to begin nonexempt
commercial manufacture, import, or
processing for any of the restricted
activities must notify the Agency by
submitting a SNUN at least 90 days in
advance of commencement of that
activity.

The recommended tests may not be
the only means of addressing the
potential risks of the chemical
substance. However, submitting a SNUN
for a significant new use without any
test data may increase the likelihood
that EPA will take action under TSCA
section 5(e), particularly if satisfactory
test results have not been obtained from
a prior PMN or SNUN submitter. EPA
recommends that potential SNUN
submitters contact EPA early enough so
that they will be able to conduct the
appropriate tests.

SNUN submitters should be aware
that EPA would be better able to
evaluate SNUNs which provide detailed
information on the following:

e Human exposure and
environmental release that may result
from the significant new use of the
chemical substance.

e Potential benefits of the chemical
substance.

¢ Information on risks posed by the
chemical substance compared to risks
posed by potential substitutes.
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VIII. SNUN Submissions

As stated in Unit II.C., according to
§ 721.1(c), persons submitting a SNUN
must comply with the same notice
requirements and EPA regulatory
procedures as persons submitting a
PMN, including submission of test data
on health and environmental effects as
described in § 720.50. SNUNs must be
submitted to EPA on EPA Form No.
7710-25 in accordance with the
procedures set forth in §§ 721.25 and
720.40. This form is available from the
Environmental Assistance Division
(7408M), 1200 Pennsylvania Ave., NW.,
Washington, DC 20460-0001 (see
§§721.25 and 720.40). Forms and
information are also available
electronically at http://www.epa.gov/
opptintr/newchems.

IX. Economic Analysis

EPA has evaluated the potential costs
of establishing SNUN requirements for
potential manufacturers, importers, and
processors of this chemical substance at
the time of the direct final rule. The
Agency’s complete economic analysis is
available in the public docket under
docket ID number EPA-HQ-OPPT—
2009-0922.

X. Statutory and Executive Order
Reviews

A. Executive Order 12866

This action proposes a SNUR for a
new chemical substance that was the
subject of a TSCA section 5(e) consent
order. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled Regulatory
Planning and Review (58 FR 51735,
October 4, 1993).

B. Paperwork Reduction Act

According to the Paperwork
Reduction Act (PRA), 44 U.S.C. 3501 et
seq., an Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under PRA,
unless it has been approved by OMB
and displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register, are listed in 40 CFR
part 9, and included on the related
collection instrument or form, if
applicable. EPA would amend the table
in 40 CFR part 9 to list the OMB
approval number for the information
collection requirements contained in
this proposed rule. This listing of the
OMB control numbers and their
subsequent codification in the CFR
satisfies the display requirements of

PRA and OMB’s implementing
regulations at 5 CFR part 1320. This
Information Collection Request (ICR)
was previously subject to public notice
and comment prior to OMB approval,
and given the technical nature of the
table, EPA finds that further notice and
comment to amend it is unnecessary. As
a result, EPA finds that there is “good
cause” under section 553(b)(3)(B) of the
Administrative Procedure Act, 5 U.S.C.
553(b)(3)(B), to amend this table without
further notice and comment.

The information collection
requirements related to this action have
already been approved by OMB
pursuant to PRA under OMB control
number 2070-0012 (EPA ICR No. 574).
This action would not impose any
burden requiring additional OMB
approval. If an entity were to submit a
SNUN to the Agency, the annual burden
is estimated to average between 30 and
170 hours per response. This burden
estimate includes the time needed to
review instructions, search existing data
sources, gather and maintain the data
needed, and complete, review, and
submit the required SNUN.

Send any comments about the
accuracy of the burden estimate, and
any suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques, to the Director, Collection
Strategies Division, Office of
Environmental Information (2822T),
Environmental Protection Agency, 1200
Pennsylvania Ave., NW., Washington,
DC 20460-0001. Please remember to
include the OMB control number in any
correspondence, but do not submit any
completed forms to this address.

C. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Agency hereby
certifies that promulgation of this SNUR
would not have a significant adverse
economic impact on a substantial
number of small entities. The rationale
supporting this conclusion is discussed
in this unit. The requirement to submit
a SNUN applies to any person
(including small or large entities) who
intends to engage in any activity
described in the rule as a “significant
new use.” Because these uses are “new,”
based on all information currently
available to EPA, it appears that no
small or large entities presently engage
in such activities. A SNUR requires that
any person who intends to engage in
such activity in the future must first
notify EPA by submitting a SNUN.
Although some small entities may
decide to pursue a significant new use
in the future, EPA cannot presently

determine how many, if any, there may
be. However, EPA’s experience to date
is that, in response to the promulgation
of over 1,400 SNURs, the Agency
receives on average only 5 notices per
year. Of those SNUNs submitted from
2006-2008, only one appears to be from
a small entity. In addition, the estimated
reporting cost for submission of a SNUN
(see Unit XII.) is minimal regardless of
the size of the firm. Therefore, EPA
believes that the potential economic
impacts of complying with this SNUR
are not expected to be significant or
adversely impact a substantial number
of small entities. In a SNUR that
published in the Federal Register of
June 2, 1997 (62 FR 29684) (FRL-5597—
1), the Agency presented its general
determination that final SNURs are not
expected to have a significant economic
impact on a substantial number of small
entities, which was provided to the
Chief Counsel for Advocacy of the Small
Business Administration.

D. Unfunded Mandates Reform Act

Based on EPA’s experience with
proposing and finalizing SNURs, State,
local, and Tribal governments have not
been impacted by these rulemakings,
and EPA does not have any reasons to
believe that any State, local, or Tribal
government will be impacted by this
proposed rule. As such, EPA has
determined that this proposed rule
would not impose any enforceable duty,
contain any unfunded mandate, or
otherwise have any affect on small
governments subject to the requirements
of sections 202, 203, 204, or 205 of the
Unfunded Mandates Reform Act of 1995
(UMRA) (Pub. L. 104-4).

E. Executive Order 13132

This action would not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132, entitled
Federalism (64 FR 43255, August 10,
1999).

F. Executive Order 13175

This proposed rule would not have
Tribal implications because it is not
expected to have substantial direct
effects on Indian Tribes. This proposed
rule would not significantly or uniquely
affect the communities of Indian Tribal
governments, nor would it involve or
impose any requirements that affect
Indian Tribes. Accordingly, the
requirements of Executive Order 13175,
entitled Consultation and Coordination
with Indian Tribal Governments (65 FR
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67249, November 9, 2000), do not apply
to this proposed rule.

G. Executive Order 13045

This action is not subject to Executive
Order 13045, entitled Protection of
Children from Environmental Health
Risks and Safety Risks (62 FR 19885,
April 23, 1997), because this is not an
economically significant regulatory
action as defined by Executive Order
12866, and this action does not address
environmental health or safety risks
disproportionately affecting children.

H. Executive Order 13211

This proposed rule is not subject to
Executive Order 13211, entitled Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use (66 FR 28355, May
22, 2001), because this action is not
expected to affect energy supply,
distribution, or use and because this
action is not a significant regulatory
action under Executive Order 12866.

I. National Technology Transfer and
Advancement Act

In addition, since this action does not
involve any technical standards, section
12(d) of the National Technology
Transfer and Advancement Act of 1995
(NTTAA), Public Law 104-113, section
12(d) (15 U.S.C. 272 note), does not
apply to this action.

J. Executive Order 12898

This action does not entail special
considerations of environmental justice
related issues as delineated by
Executive Order 12898, entitled Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations (59 FR 7629,
February 16, 1994).

List of Subjects in 40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: November 10, 2010.

Wendy C. Hamnett,
Director, Office of Pollution Prevention and
Toxics.

Therefore, it is proposed that 40 CFR
part 721 be amended as follows:

1. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).

2. Add §721.10201 to subpart E to
read as follows:

§721.10201
nickel oxide.

(a) Chemical substance and

Cobalt lithium manganese

significant new uses subject to reporting.

(1) The chemical substance identified as
cobalt lithium manganese nickel oxide
(PMN P-04-269; CAS No. 182442-95-1)
is subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section. The
requirements of this section do not
apply to quantities of the PMN
substance after it has been completely
reacted (cured).

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in § 721.63
(a)(1), (a)(2)(), (a)(3), (a)(4), (a)(5), (a)(6),
(b) (concentration set at 0.1 percent),
and (c). Respirators must provide a
National Institute for Occupational
Safety and Health (NIOSH) assigned
protection factor (APF) of at least 150.
The following NIOSH-approved
respirators meet the requirements of
§721.63(a)(4): Supplied-air respirator
operated in pressure demand or other
positive pressure mode and equipped
with a tight-fitting full facepiece. As an
alternative to the respirator
requirements listed here, a
manufacturer, importer, or processor
may choose to follow the New Chemical
Exposure Limit (NCEL) provisions listed
in the Toxic Substances Control Act
(TSCA) section 5(e) consent order for
this substance. The NCEL is 0.1 mg/m?3
as an 8-hour time-weighted average.
Persons who wish to pursue NCELs as
an alternative to the § 721.63 respirator
may request to do so under § 721.30.
Persons whose § 721.30 requests to use
the NCELs approach are approved by
EPA will receive NCELs provisions
comparable to those listed in the
corresponding section 5(e) consent
order.

(ii) Hazard communication program.
Requirements as specified in § 721.72
(a), (b), (c), (d), (e) (concentration set at
0.1 percent), (f), (g)(1)(1), (2)(1)(i),
(@(D(vii), @19, @)2), @),
(2)(4)(iii), and (g)(5).

(iii) Release to water. Requirements as
specified in § 721.90(a)(1), (b)(1), and
(c)(1).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in § 721.125
(a), (b), (c), (d), (&), (£), (g), (h), and (k)
are applicable to manufacturers,
importers, and processors of this
substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

[FR Doc. 2010-29148 Filed 11-17-10; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-2009-0108]

Final Vehicle Safety Rulemaking and
Research Priority Plan 2010-2013

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Notice of availability of updated
plan.

SUMMARY: This document announces the
availability of the Final Vehicle Safety
Rulemaking and Research Priority Plan
2010-2013 (Priority Plan) in Docket No.
NHTSA-2009-0108. This Priority Plan
is an update to the Final Vehicle Safety
Rulemaking and Research Priority Plan
2009-2011 (October 2009 Plan) that was
announced in the November 9, 2009,
version of the Federal Register (74 FR
57623).

FOR FURTHER INFORMATION CONTACT: Dr.
Joseph Carra, Director of Strategic
Planning and Integration, National
Highway Traffic Safety Administration,
Room W45-336, 1200 New Jersey
Avenue, SE., Washington, DC 20590.
Telephone: 202—-366—-0361. E-mail:
joseph.carra@dot.gov.

SUPPLEMENTARY INFORMATION: On
November 9, 2009, NHTSA published a
Final Notice in the Federal Register (74
FR 57623) announcing the availability
of the October 2009 Plan. Today’s
document announces the availability of
the Final Vehicle Safety Rulemaking
and Research Priority Plan 2010-2013.
This plan is an internal management
tool as well as a means to communicate
to the public NHTSA’s highest priorities
to meet the Nation’s motor vehicle
safety challenges. Among them are
programs and projects involving
rollover crashes, children (both inside
as well as just near vehicles),
motorcoaches and fuel economy that
must meet Congressional mandates or
Secretarial commitments. Since these
are expected to consume a significant
portion of the agency’s rulemaking
resources, they affect the schedules of
the agency’s other priorities listed in
this plan. This plan lists the programs
and projects the agency anticipates
working on even though there may not
be a rulemaking planned to be issued by
2013, and in several cases, the agency
doesn’t anticipate that the research will
be done by the end of 2013. Thus, in
some cases the next step would be an
agency decision in 2013 or 2014.
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NHTSA is also currently in the process
of developing a longer-term motor
vehicle safety strategic plan that would
encompass the period 2014 to 2020.
That strategic plan will be announced in
a separate Federal Register notice.

For purposes of apprising the public
on the status of progress relative to the
efforts delineated in the October 2009
Plan, NHTSA has included in the
current Priority Plan a section (Section
V) that compares the October 2009 Plan
to the current Priority Plan.

In summary of that section, there were
56 projects in the October 2009 Plan and
there are 56 projects in the current
Priority Plan. Combining the two plans,
there were 66 separate actions. Of the 56
projects in the October 2009 Plan, 25
were priority projects and 31 were other
significant projects. Of the 56 projects in
the current Priority Plan, there are 23
priority projects and 33 other significant
projects.

Of the 25 priority projects in the
October 2009 Plan, the schedule for one
was moved forward, two were
completed with final rules, one had a
final rule issued but more work is
continuing, seven project deadlines
were met (typically issuing an NPRM),
progress has been made on an
additional 10 projects and they are still
on schedule, and four projects are
behind the original schedule. There are
three new priority projects added for the
current Priority Plan.

Of the 31 “other significant projects”
in the October 2009 Plan, one was
moved forward, one was completed
with a final rule, an agency decision
was made on three projects, progress
has been made on 11 projects and they
are still on schedule, 12 are behind
schedule, and three were dropped from
the plan because the agency determined
that they no longer reached a priority
level of being an “other significant
project”. Seven new “other significant

projects” were added for the current
Priority Plan.

Interested persons may obtain a copy
of the plan, “Final Vehicle Safety
Rulemaking and Research Priority Plan
2010-2013,” by downloading a copy of
the document. To download a copy of
the document, go to http://
www.regulations.gov and follow the
online instructions, or visit Docket
Management Facility at U.S. Department
of Transportation, 1200 New Jersey
Avenue, SE., West Building Ground
Floor, Room W12-140, Washington, DC
20590-0001 and reference Docket No.
NHTSA-2009-0108.

Authority: 49 U.S.C. 30111, 30117, 30168;
delegation of authority at 49 CFR 1.50 and
501.8.

Issued on: November 9, 2010.

Ronald L. Medford,

Deputy Administrator.

[FR Doc. 2010-28717 Filed 11-17-10; 8:45 am]
BILLING CODE 4910-59-P
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DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RM98-1-000]

Records Governing Off-the-Record
Communications; Public Notice

November 1, 2010.

This constitutes notice, in accordance
with 18 CFR 385.2201(b), of the receipt
of prohibited and exempt off-the-record
communications.

Order No. 607 (64 FR 51222,
September 22, 1999) requires
Commission decisional employees, who
make or receive a prohibited or exempt
off-the-record communication relevant

to the merits of a contested proceeding,
to deliver to the Secretary of the
Commission, a copy of the
communication, if written, or a
summary of the substance of any oral
communication.

Prohibited communications are
included in a public, non-decisional file
associated with, but not a part of, the
decisional record of the proceeding.
Unless the Commission determines that
the prohibited communication and any
responses thereto should become a part
of the decisional record, the prohibited
off-the-record communication will not
be considered by the Commission in
reaching its decision. Parties to a
proceeding may seek the opportunity to
respond to any facts or contentions
made in a prohibited off-the-record
communication, and may request that
the Commission place the prohibited
communication and responses thereto
in the decisional record. The
Commission will grant such a request
only when it determines that fairness so
requires. Any person identified below as
having made a prohibited off-the-record
communication shall serve the
document on all parties listed on the

official service list for the applicable
proceeding in accordance with Rule
2010, 18 CFR 385.2010.

Exempt off-the-record
communications are included in the
decisional record of the proceeding,
unless the communication was with a
cooperating agency as described by 40
CFR 1501.6, made under 18 CFR
385.2201(e)(1)(v).

The following is a list of off-the-
record communications recently
received by the Secretary of the
Commission. The communications
listed are grouped by docket numbers in
ascending order. These filings are
available for review at the Commission
in the Public Reference Room or may be
viewed on the Commission’s Web site at
http://www.ferc.gov using the eLibrary
link. Enter the docket number,
excluding the last three digits, in the
docket number field to access the
document. For assistance, please contact
FERG, Online Support at
FERCOnlineSupport@ferc.gov or toll
free at (866) 208—3676, or for TTY,
contact (202) 502—8659.

Docket No. File date Presenter or requester
Exempt:

1. ELO9—32—000 .....eeiutieiiiiieeiiie et siee et e st sbe et sae e et e e st e bt sae e et e e sab e e bt e e b e e aeenneennee s 10-18-10 | Hon. Olympia J. Snowe.
Hon. Susan M. Collins.

2. ER10-2229-000, ERT10-2114—000 .......oeiiiuiieiiieeeiiieeeniree e e e e e e e 10-18-10 | Hon. Arnold Schwarzenegger.

3. Project No. 2188—-000 ..........ccoeevurennee. 10-18-10 | Hon. Max Baucus.

4. Project Nos. 2266-000, 2310-000 10-18-10 | Carrie Smith.1
Frank Winchell.

5. Project NO. 2621009 ......cccoiiiiiiiieieitiie ettt e e e e e s nnneas 10-1-10 | Lee Emery,2
Henry Mealing.

6. Project NO. 133517000 .....ccocuiiiiiiieieieie et e e e s e e snn e e e nnneas 10—28-10 | Anne E. Haaker.

1 E-mail exchange with FERC staff.
2 Ibid.

Nathaniel J. Davis, Sr.,

Deputy Secretary.

[FR Doc. 2010-29043 Filed 11-17-10; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-OPPT-2003-0004; FRL—-8852-9]

Access to Confidential Business
Information by Computer Sciences
Corporation and Its Identified
Subcontractors

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: EPA has authorized its
contractor, Computer Sciences
Corporation (CSC) of Chantilly, VA and
Its Identified Subcontractors, to access

information which has been submitted
to EPA under all sections of the Toxic
Substances Control Act (TSCA). Some of
the information may be claimed or
determined to be Confidential Business
Information (CBI).

DATES: Access to the confidential data
will occur no sooner than November 26,
2010.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Pamela
Moseley, Information Management
Division (7407M), Office of Pollution
Prevention and Toxics, Environmental
Protection Agency, 1200 Pennsylvania
Ave., NW., Washington, DC 20460—
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0001; telephone number: (202) 564—
8956; fax number: (202) 564—8955; e-
mail address: Moseley.Pamela@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; e-mail address: TSCA-
Hotline@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this notice apply to me?

This action is directed to the public
in general. This action may, however, be
of interest to all who manufacture,
process, or distribute industrial
chemicals. Since other entities may also
be interested, the Agency has not
attempted to describe all the specific
entities that may be affected by this
action. If you have any questions
regarding the applicability of this action
to a particular entity, consult the
technical person listed under FOR
FURTHER INFORMATION CONTACT.

B. How can I get copies of this document
and other related information?

EPA has established a docket for this
action under docket identification (ID)
number EPA-HQ-OPPT-2003-0004.
All documents in the docket are listed
in the docket index available at http://
www.regulations.gov. Although listed in
the index, some information is not
publicly available, e.g., CBI or other
information whose disclosure is
restricted by statute. Certain other
material, such as copyrighted material,
will be publicly available only in hard
copy. Publicly available docket
materials are available electronically at
http://www.regulations.gov, or, if only
available in hard copy, at the OPPT
Docket. The OPPT Docket is located in
the EPA Docket Center (EPA/DC) at Rm.
3334, EPA West Bldg., 1301
Constitution Ave., NW., Washington,
DC. The EPA/DC Public Reading Room
hours of operation are 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The telephone number of
the EPA/DC Public Reading Room is
(202) 566—1744, and the telephone
number for the OPPT Docket is (202)
566—0280. Docket visitors are required
to show photographic identification,
pass through a metal detector, and sign
the EPA visitor log. All visitor bags are
processed through an X-ray machine
and subject to search. Visitors will be
provided an EPA/DC badge that must be
visible at all times in the building and
returned upon departure.

IT. What action is the agency taking?

Under EPA contract number GS—-35F—
4381G, Task Order Number 1659,
contractors CSC of 15000 Conference
Center Drive, Chantilly, VA; Apex
Systems, Inc. of 4000 W. Chase Blvd,
Suite 450, Raleigh, NC; Excel
Management Systems of 691 N. High
Street, 2nd Floor, Columbus, OH;
KForce of 950 Herndon Parkway, Suite
360, Herndon, VA; ITM Associates, Inc.
of 1700 Rockville Pike, Suite 350,
Rockville, MD; and TEK Systems of
7437 Race Road, 2nd Floor, Hanover,
MD will assist the Office of Pollution
Prevention and Toxics (OPPT) in
routine system administration (SA) and
database administration (DBA) as
required to support OPPT computer
applications; OPPT staff; and their
development staff. Specific types of
duties will be configuration changes;
assistance in backups/restoration of
data; installation of operating system
maintenance; database maintenance;
troubleshooting problems; and security
fixes. Routine performance of these
duties does not require access to TSCA
CBI data.

In accordance with 40 CFR 2.306(j),
EPA has determined that under EPA
contract number GS—35F—-4381G, Task
Order Number 1659, CSC and Its
Identified Subcontractors will require
access to CBI submitted to EPA under
all sections of TSCA to perform
successfully the duties specified under
the contract. CSC and Its Identified
Subcontractors’ personnel will be given
access to information submitted to EPA
under all sections of TSCA. Some of the
information may be claimed or
determined to be CBI.

EPA is issuing this notice to inform
all submitters of information under all
sections of TSCA that EPA may provide
CSC and Its Identified Subcontractors
access to these CBI materials on a need-
to-know basis only. All access to TSCA
CBI under this contract will take place
at EPA Headquarters and the Research
Triangle Park facilities in accordance
with EPA’s TSCA CBI Protection
Manual.

Access to TSCA data, including CBI,
will continue until September 30, 2016.
If the contract is extended, this access
will also continue for the duration of the
extended contract without further
notice.

CSC and Its Identified Subcontractors’
personnel will be required to sign
nondisclosure agreements and will be
briefed on appropriate security
procedures before they are permitted
access to TSCA CBIL

List of Subjects

Environmental protection,
Confidential business information.
Dated: November 2, 2010.
Matthew Leopard,

Director, Information Management Division,
Office of Pollution Prevention and Toxics.

[FR Doc. 2010-29140 Filed 11-17-10; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL MARITIME COMMISSION

Ocean Transportation Intermediary
License Applicants

Notice is hereby given that the
following applicants have filed with the
Federal Maritime Commission an
application for a license as a Non-
Vessel-Operating Common Carrier
(NVO) and/or Ocean Freight Forwarder
(OFF)—Ocean Transportation
Intermediary (OTI) pursuant to section
19 of the Shipping Act of 1984 as
amended (46 U.S.C. Chapter 409 and 46
CFR 515). Notice is also hereby given of
the filing of applications to amend an
existing OTI license or the Qualifying
Individual (QI) for a license.

Interested persons may contact the
Office of Transportation Intermediaries,
Federal Maritime Commission,
Washington, DC 20573.

A-Sonic Logistics (USA), Inc. (NVO &
OFF), 71 South Central Avenue, Suite
300, Valley Stream, NY 11580,
Officers: Eva Wong, Assistant
Corporate Secretary (Qualifying
Individual), Janet L.C. Tan, President/
Director, Application Type: QI Change

Africa Car Carrier (Off Shore) ACC
(NVQO), Foch Street 230, Marfa’a.
Beirut Central District, Beirut,
Lebanon, Officers: Majed Ghammachi,
President/Member (Qualifying
Individual), Elianor J. Al Moujabber,
Member, Application Type: New NVO
License

Agmark Logistics, LLC (OFF), 222 2nd
Avenue N., Ste. 311, Nashville, TN
37201, Officers: Karen Whiteaker,
Vice President Operations (Qualifying
Individual), Richard L. Hagemeyer,
President, Application Type: New
OFF License

Brimar Relocation, Inc. (OFF), 124
Knickerbocker Avenue, Stamford, CT
06907, Officer: Philippe Giffard,
President (Qualifying Individual),
Application Type: New OFF License

C & L Global Inc. (NVO & OFF), 13
Division Street, Unit A, Fairview, NJ
07650, Officers: Yoon H. Cho, Vice
President/Secretary (Qualifying
Individual), Young S. Cho, President/
Treasurer, Application Type: New
NVO & OFF License
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Cargo Express Shipping Inc. (NVO),
20311 Valley Blvd., Suite B, Walnut,
CA 91789, Officer: Lizhen (Jan) Lin,
President/Secretary/Treasurer
(Qualifying Individual), Application
Type: New NVO License

Crest Logistics Inc. (NVO), 27911
Ridgecove Ct. N., Rancho Palos
Verdes, CA 90275, Officers: Stephen
M. Kiang, President (Qualifying
Individual), Benjamin L. Kiang, Vice
President, Application Type: New
NVO License

Excel Express Cargo Corp. (NVO &
OFF), 8430 NW. 66th Street, Miami,
FL 33166, Officers: Karime Zawady,
Vice President (Qualifying
Individual), Alexander Parra,
President, Application Type: QI
Change

Freight Connections Services Inc.
(NVO), 8653 Garvey Avenue, Suite
105, Rosemead, CA 91770, Officer:
Melody J. Hoong, President/Treas./
CFO/Sec./Dir. Qualifying Individual),
Application Type: New NVO License

General Forwarding, Inc. (NVO), 350 S.
Crenshaw Blvd., A207D, Torrance, CA
90503, Officers: Young (aka Jane) J.
Kay, CEO/Secretary/CFO/Director
(Qualifying Individual), Mina Kay,
Director, Application Type: QI Change

Integrated Shipping International LLC
(NVO & OFF), 1000 Edwards Avenue,
Harahan, LA 70123, Officer: Jack
Jensen, Owner (Qualifying
Individual), Application Type: New
NVO & OFF License

Intelscm, LL.C dba IContainers (USA)
Inc. (NVO & OFF), 150 Pulaski Street,
Bayonne, NJ 07002, Officer: Andrew
P. Scott, President/CEO (Qualifying
Individual), Application Type: New
NVO & OFF License

Joffroy Warehouse Inc. (NVO & OFF),
1251 N. Industrial Park Avenue,
Nogales, AZ 85621, Officers: Marco A.
Joffroy, Corporate Secretary
(Qualifying Individual), Rodolfo
Joffroy, President, Application Type:
New NVO & OFF License

Life Cargo Inc. (NVO & OFF), 8578 NW.
56th Street, Doral, FL 33166, Officer:
Sergio S. Leao, President (Qualifying
Individual), Application Type: New
NVO & OFF License

Marine Cargo Line, L.C. dba Active
Freight & Logistics (NVO), One Blue
Hill Plaza, Pearl River, NY 10965,
Officers: Hector Rodriquez, Senior
Vice President (Qualifying
Individual), Arthur Wagner,

President/Manager, Application Type:

QI Change

Marsh & Associates Signing Services,
LLC (NVO & OFF), 621 Beverly-
Rancocas Road, #PMB144,
Willingboro, NJ 08046, Officer: Cheryl
Marsh, Member (Qualifying
Individual), Application Type: New
NVO & OFF License

Nelcon Cargo Corp. (NVO), 1790 NW.
82nd Avenue, Miami, FL 33126,
Officer: Xenia Perez, President/Vice
President/Treasurer (Qualifying
Individual), Application Type: QI
Change

Novomarine Container Line LLC (NVO
& OFF), 1647 Capesterre Drive,
Orlando, FL 32824, Officers: Denis
Trofimov, MGRM (Qualifying
Individual), Aleksey Demshin,
MGRM, Application Type: New NVO
& OFF License

Oceanair Forwarding, Inc. (NVO &
OFF), 11232 St. Johns Industrial
Parkway North, #6, Jacksonville, FL
32246, Officer: Erin Tohir, Import and
Export Coordinator (Qualifying

Individual), Application Type: QI
Change

Panamerican Shipping Inc. (NVO &
OFF), 710 Franklin Avenue, Brooklyn,
NY 11238, Officers: Lamar Bailey,
President (Qualifying Individual),
Cristine Bailey, Corporate Secretary/
Vice President Application Type: Add
NVO Service

Sofija Gjonbalaj dba Euro Ship (OFF),
3685 Shore Parkway, #3D, Brooklyn,
NY 11235, Officer: Sofija Gjonbalai,
Sole Proprietor (Qualifying
Individual), Application Type: New
OFF License

TFM International, LL.C dba TFM
Project Logistics (NVO & OFF), 5905
Brownsville Road, Pittsburgh, PA
15236, Officers: Michael S. Wagner,
President (Qualifying Individual),
Mark Raymond, CEO, Application
Type: New NVO & OFF License
Dated: November 12, 2010.

Rachel E. Dickon,

Assistant Secretary.

[FR Doc. 2010-29054 Filed 11-17-10; 8:45 am)

BILLING CODE 6730-01-P

FEDERAL MARITIME COMMISSION

Ocean Transportation Intermediary
License Reissuance

Notice is hereby given that the
following Ocean Transportation
Intermediary licenses have been
reissued by the Federal Maritime
Commission pursuant to section 19 of
the Shipping Act of 1984 (46 U.S.C.
Chapter 409) and the regulations of the
Commission pertaining to the licensing
of Ocean Transportation Intermediaries,
46 CFR Part 515.

License No.

Name/address Date reissued

020298NF

020B60F ...t e

A A Shipping Incor-
porated, 11526
Harwin Drive,

Houston, TX 77072 ...

GAL International Inc.,
5070 Parkside

Avenue, Suite 3104,
Philadelphia, PA
19131.

September 27, 2010.

October 17, 2010.

Sandra L. Kusumoto,

Director, Bureau of Certification and
Licensing.

[FR Doc. 2010-29056 Filed 11-17-10; 8:45 am]
BILLING CODE 6730-01-P

FEDERAL MARITIME COMMISSION

Ocean Transportation Intermediary
License; Revocation

The Federal Maritime Commission
hereby gives notice that the following
Ocean Transportation Intermediary
licenses have been revoked pursuant to
section 19 of the Shipping Act of 1984
(46 U.S.C. Chapter 409) and the

regulations of the Commission
pertaining to the licensing of Ocean
Transportation Intermediaries, 46 CFR
part 515, effective on the corresponding
date shown below:

License Number: 004027F.

Name: U.S. Airfreight, Inc.

Address: 2624 NW. 112th Avenue,
Doral, FL 33172.

Date Revoked: October 28, 2010.



Federal Register/Vol. 75, No. 222/ Thursday, November 18, 2010/ Notices

70675

Reason: Failed to maintain a valid
bond.

License Number: 010182N.

Name: Cargo Specialists International,
Inc.

Address: 241 Forsgate Drive, Suite
108, Jamesburg, NJ 08831.

Date Revoked: October 22, 2010.

Reason: Surrendered license
voluntarily.

License Number: 017975N.

Name: Johnny Air Cargo, Inc.

Address: 69-04 Roosevelt Avenue,
Woodside, NY 11377.

Date Revoked: October 20, 2010.

Reason: Surrendered license
voluntarily.

License Number: 18050F.

Name: Trident Forwarding Service,
Inc.

Address: 6980 NW. 43rd Street,
Miami, FL 33166.

Date Revoked: October 29, 2010.

Reason: Failed to maintain a valid
bond.

License Number: 019728NF.

Name: MHX International LLC.

Address: 300 David Lane, Roselle, IL
60172.

Date Revoked: October 27, 2010.

Reason: Failed to maintain valid
bonds.

License Number: 020760F.

Name: AAA Cuban Transportation
Cargo & Logistics, Inc.

Address: 6025 West 12th Avenue,
Hialeah, FL 33012.

Date Revoked: October 27, 2010.

Reason: Failed to maintain a valid
bond.

License Number: 021720N.

Name: Logicargo ASL Int’l Corp.

Address: 7707 NW. 46th Street, Doral,
FL 33166.

Date Revoked: October 27, 2010.

Reason: Failed to maintain a valid
bond.

Sandra L. Kusumoto,

Director, Bureau of Certification and
Licensing.

[FR Doc. 2010-29069 Filed 11~17-10; 8:45 am]
BILLING CODE 6730-01-P

FEDERAL TRADE COMMISSION

Agency Information Collection
Activities; Submission for OMB
Review; Comment Request

AGENCY: Federal Trade Commission
(“FTC” or “Commission”).

ACTION: Notice.

SUMMARY: The information collection
requirements described below will be
submitted to the Office of Management

and Budget (“OMB”) for review, as
required by the Paperwork Reduction
Act (“PRA”). The FTC seeks public
comments on its proposal to extend
through December 31, 2013 the current
OMB clearance for information
collection requirements contained in its
Affiliate Marketing Rule (or “Rule”).
That clearance expires on December 31,
2010.

DATES: Comments must be filed by
December 20, 2010.

ADDRESSES: Interested parties are
invited to submit written comments
electronically or in paper form by
following the instructions in the
Request for Comments part of the
SUPPLEMENTARY INFORMATION section
below. Comments in electronic form
should be submitted by using the
following weblink: https://
ftepublic.commentworks.com/ftc/
AffiliateMarketingPRA2 (and following
the instructions on the Web-based
form). Comments filed in paper form
should be mailed or delivered to the
following address: Federal Trade
Commission, Office of the Secretary,
Room H-113 (Annex J), 600
Pennsylvania Avenue, NW.,
Washington, DC 20580, in the manner
detailed in the SUPPLEMENTARY
INFORMATION section below.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be addressed to Anthony
Rodriguez, Attorney, Division of Privacy
and Identity Protection, Bureau of
Consumer Protection, Federal Trade
Commission, 600 Pennsylvania Avenue,
NW., Washington, DC 20580, (202) 326—
2757.

SUPPLEMENTARY INFORMATION:

Request for Comments

Interested parties are invited to
submit written comments. Comments
should refer to “Affiliate Marketing
Rule: FTC File No. P105411” to facilitate
the organization of comments. Please
note that your comment—including
your name and your State—will be
placed on the public record of this
proceeding, including on the publicly
accessible FTC Web site, at http://
www.ftc.gov/os/publiccomments.shtm.

Because comments will be made
public, they should not include any
sensitive personal information, such as
any individual’s Social Security
Number; date of birth; driver’s license
number or other State identification
number, or foreign country equivalent;
passport number; financial account
number; or credit or debit card number.
Comments also should not include any
sensitive health information, such as
medical records or other individually

identifiable health information. In
addition, comments should not include
“[tlrade secret or any commercial or
financial information which is obtained
from any person and which is privileged
or confidential” as provided in Section
6(f) of the Federal Trade Commission
Act (“FTC Act”), 15 U.S.C. 46(f), and
FTC Rule 4.10(a)(2), 16 CFR 4.10(a)(2).
Comments containing matter for which
confidential treatment is requested must
be filed in paper form, must be clearly
labeled “Confidential,” and must
comply with FTC Rule 4.9(c).?

Because paper mail addressed to the
FTC is subject to delay due to
heightened security screening, please
consider submitting your comments in
electronic form. Comments filed in
electronic form should be submitted
using the following weblink https://
ftepublic.commentworks.com/ftc/
AffiliateMarketingPRA2 (and following
the instructions on the Web-based
form). To ensure that the Commission
considers an electronic comment, you
must file it on the Web-based form at
the weblink https://
ftepublic.commentworks.com/ftc/
AffiliateMarketingPRA2. If this Notice
appears at http://www.regulations.gov/
search/index.jsp, you may also file an
electronic comment through that Web
site. The Commission will consider all
comments that regulations.gov forwards
to it.

All comments should additionally be
sent to OMB. Comments may be
submitted by U.S. Postal Mail to: Office
of Information and Regulatory Affairs,
Office of Management and Budget,
Attention: Desk Officer for Federal
Trade Commission, New Executive
Office Building, Docket Library, Room
10102, 725 17th Street, NW.,
Washington, DC 20503. Comments,
however, should be submitted via
facsimile to (202) 395-5167 because
U.S. Postal Mail is subject to lengthy
delays due to heightened security
precautions.

The FTC Act and other laws that the
Commission administers permit the
collection of public comments to
consider and use in this proceeding as
appropriate. The Commission will
consider all timely and responsive
public comments that it receives,
whether filed in paper or electronic
form. Comments received will be

1The comment must be accompanied by an
explicit request for confidential treatment,
including the factual and legal basis for the request,
and must identify the specific portions of the
comment to be withheld from the public record.
The request will be granted or denied by the
Commission’s General Counsel, consistent with
applicable law and the public interest. See FTC
Rule 4.9(c), 16 CFR 4.9(c).
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available to the public on the FTC Web
site, to the extent practicable, at http://
www.ftc.gov/os/publiccomments.shtm.
As a matter of discretion, the FTC makes
every effort to remove home contact
information for individuals from the
public comments it receives before
placing those comments on the FTC
Web site. More information, including
routine uses permitted by the Privacy
Act, may be found in the FTC’s privacy
policy, at http://www.ftc.gov/ftc/
privacy.shtm.

Under the PRA, 44 U.S.C. 3501-3521,
Federal agencies must obtain approval
from OMB for each collection of
information they conduct or sponsor.
“Collection of information” means
agency requests or requirements that
members of the public submit reports,
keep records, or provide information to
a third party. 44 U.S.C. 3502(3); 5 CFR
1320.3(c). As required by section
3506(c)(2)(A) of the PRA, the FTC is
providing this opportunity for public
comment before requesting that OMB
extend the existing paperwork clearance
for the regulations noted herein.

Background

The Affiliate Marketing Rule, 16 CFR
Part 680, was issued by the FTC under
section 214 of the Fair and Accurate
Credit Transactions Act (“FACT Act”),
Public Law 108-159 (December 6,
2003). The FACT Act amended the Fair
Credit Reporting Act, 15 U.S.C. 1681 et
seq., which was enacted to enable
consumers to protect the privacy and
accuracy of their consumer credit
information. As mandated by the FACT
Act, the Rule specifies disclosure
requirements for certain affiliated
companies subject to the Commission’s
jurisdiction. Except as discussed below,
these requirements constitute
“collections of information” for
purposes of the PRA. Specifically, the
FACT Act and the Rule require covered
entities to provide consumers with
notice and an opportunity to opt out of
the use of certain information before
sending marketing solicitations. The
Rule generally provides that, if a
company communicates certain
information about a consumer
(“eligibility information”) to an affiliate,
the affiliate may not use that
information to make or send
solicitations to the consumer unless the
consumer is given notice and a
reasonable opportunity to opt out of
such use of the information and the
consumer does not opt out.

To minimize compliance costs and
burdens for entities, particularly any
small businesses that may be affected,
the Rule contains model disclosures and
opt-out notices that may be used to

satisfy the statutory requirements. The
Rule also gives covered entities
flexibility to satisfy the notice and opt-
out requirement by sending the
consumer a free-standing opt-out notice
or by adding the opt-out notice to the
privacy notices already provided to
consumers, such as those provided in
accordance with the provisions of Title
V, subtitle A of the GLBA. In either
event, the time necessary to prepare or
incorporate an opt-out notice would be
minimal because those entities could
either use the model disclosure
verbatim or base their own disclosures
upon it. Moreover, verbatim adoption of
the model notice does not constitute a
PRA “collection of information” 2

On July 28, 2010, the FTC sought
comment on the information collection
requirements associated with the Rule,
16 CFR Part 680. 75 FR 43526. No
comments were received. Accordingly,
apart from updates to its labor cost
estimates tied to more recent available
Department of Labor data, the FTC
retains its previously published burden
estimates.

Pursuant to the OMB regulations, 5
CFR Part 1320, that implement the PRA,
44 U.S.C. 3501-3521, the FTC is
providing this second opportunity for
public comment while seeking OMB
approval to extend its existing PRA
clearance for the Rule. All comments
should be filed as prescribed herein,
and must be received on or before
December 20, 2010.

Burden Statement

Except where otherwise specifically
noted, staff’s estimates of burden are
based on its knowledge of the consumer
credit industries and knowledge of the
entities over which the Commission has
jurisdiction. This said, estimating PRA
burden of the Rule’s disclosure
requirements is difficult given the
highly diverse group of affected entities
that may use certain eligibility
information shared by their affiliates to
send marketing notices to consumers.

The estimates provided in this burden
statement may well overstate actual
burden. As noted above, verbatim
adoption of the disclosure of
information provided by the Federal
government is not a “collection of
information” to which to assign PRA
burden estimates, and an unknown
number of covered entities will opt to
use the model disclosure language.
Second, an uncertain, but possibly
significant, number of entities subject to

2“The public disclosure of information originally
supplied by the Federal government to the recipient
for purpose of disclosure to the public is not
included within [the definition of collection of
information].” 5 CFR 1320.3(c)(2).

the FTC’s jurisdiction do not have
affiliates and thus would not be covered
by section 214 of the FACT Act or the
Rule. Third, Commission staff does not
know how many companies subject to
the FTC’s jurisdiction under the Rule
actually share eligibility information
among affiliates and, of those, how
many affiliates use such information to
make marketing solicitations to
consumers. Fourth, still other entities
may choose to rely on the exceptions to
the Rule’s notice and opt-out
requirements.?

As in the past, FTC staff’s estimates
assume a higher burden will be incurred
during the first year of a prospective
OMB three-year clearance, with a lesser
burden for each of the subsequent two
years because the opt-out notice to
consumers is required to be given only
once. Institutions may provide for an
indefinite period for the opt-out or they
may time limit it, but for no less than
five years. Given this minimum time
period, Commission staff did not
estimate the burden for preparing and
distributing extension notices by
entities that limit the duration of the
opt-out time period. The relevant PRA
time frame for burden calculation is the
three-year span between expiring OMB
clearances (i.e., December 31, 2010—-
December 31, 2013). The five-year
notice period, however, will not begin
until October 1, 2013 (five years
removed from the Rule’s effective date),
very close to the end of the applicable
period covered by the instant clearance
request.

Staff’s labor cost estimates take into
account: Managerial and professional
time for reviewing internal policies and
determining compliance obligations;
technical time for creating the notice
and opt-out, in either paper or
electronic form; and clerical time for
disseminating the notice and opt-out.*
In addition, staff’s cost estimates
presume that the availability of model
disclosures and opt-out notices will
simplify the compliance review and
implementation processes, thereby
significantly reducing the cost of
compliance. Moreover, the Rule gives
entities considerable flexibility to
determine the scope and duration of the
opt-out. Indeed, this flexibility permits
entities to send a single joint notice on
behalf of all of its affiliates.

3Exceptions include, for example, having a
preexisting business relationship with a consumer,
using information in response to a communication
initiated by the consumer, and solicitations
authorized or requested by the consumer.

4No clerical time was included in staff’s burden
analysis for GLBA entities as the notice would
likely be combined with existing GLBA notices.
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Estimated total average annual hours
burden: 1,043,961 hours.

Based, in part, on industry data
regarding the number of businesses
under various industry codes, staff
estimates that 1,101,780 non-GLBA
entities under FTC jurisdiction have
affiliates and would be affected by the
Rule.5 Staff further estimates that there
are an average of 5 businesses per family
or affiliated relationship, and that the
affiliated entities will choose to send a
joint notice, as permitted by the Rule.
Thus, an estimated 220,356 non-GLBA
business families may send the affiliate
marketing notice. Staff also estimates
that non-GLBA entities under the
jurisdiction of the FTC would each
incur 14 hours of burden during the
prospective requested three-year PRA
clearance period, comprised of a
projected 7 hours of managerial time, 2
hours of technical time, and 5 hours of
clerical assistance.

Based on the above, total burden for
non-GLBA entities during the
prospective three-year clearance period
would be approximately 3,084,984
hours. Associated labor cost would total
$101,874,986.5 These estimates include
the start-up burden and attendant costs,

5 This estimate is derived from an analysis of a
database of U.S. businesses based on SIC codes for
businesses that market goods or services to
consumers, which included the following
industries: Transportation services; communication;
electric, gas, and sanitary services; retail trade;
finance, insurance, and real estate; and services
(excluding business services and engineering,
management services). See http://www.naics.com/
search.htm. This estimate excludes businesses not
subject to the FTC’s jurisdiction and businesses that
do not use data or information subject to the rule.
To the resulting sub-total (6,677,796), staff applies
a continuing assumed rate of affiliation of 16.75
percent, see 69 FR 33324, 33334 (June 15, 2004),
reduced by a continuing estimate of 100,000 entities
subject to the Commission’s GLBA privacy notice
regulations, see id., applied to the same assumed
rate of affiliation. The net total is 1,101,780.

6 The associated labor cost is based on the labor
cost burden per notice by adding the hourly mean
private sector wages for managerial, technical, and
clerical work and multiplying that sum by the
estimated number of hours. The classifications used
are “Management Occupations” for managerial
employees, “Computer and Mathematical Science
Occupations” for technical staff, and “Office and
Administrative Support” for clerical workers. See
National Compensation Survey: Occupational
Earnings in the United States 2009, U.S.
Department of Labor, released August 2010,
Bulletin 2738, Table 3 (“Summary: Full-time
civilian workers: Mean and median hourly, weekly,
and annual earnings and mean weekly and annual
hours”) http://www.bls.gov/ncs/ocs/sp/
nctb1346.pdf. The respective private sector hourly
wages for these classifications are $43.99, $36.07,
and $16.45. Estimated hours spent for each labor
category are 7, 2, and 5, respectively. Multiplying
each occupation’s hourly wage by the associated
time estimate, labor cost burden per notice equals
$462.32. This subtotal is then multiplied by the
estimated number of non-GLB business families
projected to send the affiliate marketing notice
(220,356) to determine cumulative labor cost
burden for non-GLBA entities ($101,874,986).

such as determining compliance
obligations. Non-GLBA entities,
however, will give notice only once
during the clearance period ahead.
Thus, averaged over that three-year
period, the estimated annual burden for
non-GLBA entities is 1,028,328 hours
and $33,958,329 in labor costs.”
Entities that are subject to the
Commission’s GLBA privacy notice
regulation already provide privacy
notices to their customers. Because the
FACT Act and the Rule contemplate
that the affiliate marketing notice can be
included in the GLBA notices, the
burden on GLBA regulated entities
would be greatly reduced. Accordingly,
the GLBA entities would incur 6 hours
of burden during the first year of the
clearance period, comprised of a
projected 5 hours of managerial time
and 1 hour of technical time to execute
the notice, given that the Rule provides
a model.? Staff further estimates that
3,350 GLBA entities under the FTC’s
jurisdiction would be affected,0 so that
the total burden for GLBA entities
during the first year of the clearance
period would approximate 20,100 hours
and $857,667 in associated labor
costs.1? Allowing for increased
familiarity with procedure, the PRA
burden in ensuing years would decline,
with GLBA entities each incurring an
estimated 4 hours of annual burden (3
hours of managerial time and 1 hour of
technical time) during the remaining
two years of the clearance, amounting to
13,400 hours and $562,934 in labor
costs in each of the ensuing two years.12
Thus, averaged over the three-year
clearance period, the estimated annual
burden for GLBA entities is 15,633
hours and $661,178 in labor costs.

73,084,984 hours + 3 = 1,028,328; $101,874,986
+3 =$33,958,329.

8Financial institutions must provide a privacy
notice at the time the customer relationship is
established and then annually so long as the
relationship continues. Staff’s estimates assume that
the affiliate marketing opt-out will be incorporated
in the institution’s initial and annual notices.

9 As stated above, no clerical time is included in
the estimate because the notice likely would be
combined with existing GLBA notices.

10Based on the previously stated estimates of
100,000 GLBA business entities (see supra note 5)
at an assumed rate of affiliation of 16.75 percent
(16,750), divided by the presumed ratio of 5
businesses per family, this yields a total of 3,350
GLBA business families subject to the Rule. For
simplicity, staff assumes that all of these entities are
new establishments and/or newly integrating the
affiliated opt-out notice with the GLBA notice in
the first year of the prospective three-year clearance
period; thus, the higher estimate of hours assigned
to the first year. This, too, then, would effectively
overstate actual burden.

113,350 GLBA entities x [($43.99 x 5 hours) +
($36.07 x 1 hour)] = $857,667.

12 3,350 GLBA entities x [($43.99 x 3 hours) +
($36.07 x 1 hour)] = $562,934.

Cumulatively for both GLBA and non-
GLBA entities, the average annual
burden over the prospective three-year
clearance period is 1,043,961 burden
hours and $34,619,507 in labor costs.
GLBA entities are already providing
notices to their customers so there are
no new capital or non-labor costs, as
this notice may be consolidated into
their current notices. For non-GLBA
entities, the Rule provides for simple
and concise model forms that
institutions may use to comply. Entities
that already have on-line capabilities
will offer consumers the choice to
receive notices via electronic format
(e.g., computer equipment and
software), and covered entities are
already equipped to provide disclosures
(e.g., computers with word processing
programs, copying machines, mailing
capabilities). Thus, any capital or non-
labor costs associated with compliance
for these entities are negligible.

Willard K. Tom,
General Counsel.

[FR Doc. 2010-29048 Filed 11-17-10; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Agency for Healthcare Research and
Quality

Agency Information Collection
Activities: Proposed Collection;
Comment Request

AGENCY: Agency for Healthcare Research
and Quality, HHS.

ACTION: Notice.

SUMMARY: This notice announces the
intention of the Agency for Healthcare
Research and Quality (AHRQ) to request
that the Office of Management and
Budget (OMB) approve the proposed
information collection project:
“Evaluation of the National Guideline
Clearinghouse™.” In accordance with
the Paperwork Reduction Act, 44 U.S.C.
3501-3520, AHRQ invites the public to
comment on this proposed information
collection.

This proposed information collection
was previously published in the Federal
Register on September 17th, 2010 and
allowed 60 days for public comment. No
comments were received. The purpose
of this notice is to allow an additional
30 days for public comment.

DATES: Comments on this notice must be
received by December 20, 2010.
ADDRESSES: Written comments should
be submitted to: AHRQs OMB Desk
Officer by fax at (202) 395-6974
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(attention: AHRQ)’s desk officer) or by e-
mail at OIRA_submission@omb.eop.gov
(attention: AHRQ’s desk officer).

Copies of the proposed collection
plans, data collection instruments, and
specific details on the estimated burden
can be obtained from the AURO Reports
Clearance Officer.

FOR FURTHER INFORMATION CONTACT:
Doris Lefkowitz, AHRQ Reports
Clearance Officer, (301) 427-1477, or by
e-mail at

doris.lefkowitz@ AHRQ.hhs.gov.

SUPPLEMENTARY INFORMATION:
Proposed Project

Evaluation of the National Guideline
Clearinghouse™

The mission of the Agency for
Healthcare Research and Quality
(AHRQ) is to enhance the quality,
appropriateness, and effectiveness of
health services, and access to such
services, through the establishment of a
broad base of scientific research and
through the promotion of improvements
in clinical and health system practices,
including the prevention of diseases and
other health conditions. 42 U.S.C.
299(b). AHRQ supports the
dissemination of evidence-based
guidelines through its National
Guideline Clearinghouse™ (NGC).

The NGC serves as a publicly
accessible Web-based database of
evidence-based clinical practice
guidelines meeting explicit criteria. The
NGC also supports AHRQ’s strategic
goal on effectiveness: To improve health
care outcomes by encouraging the use of
evidence to make informed health care
decisions. The NGC is a vehicle for such
encouragement. The mission of the NGC
is to provide physicians, nurses, and
other health professionals, health care
providers, health plans, integrated
delivery systems, purchasers and others
an accessible mechanism for obtaining
objective, detailed information on
clinical practice guidelines and to

further their dissemination,
implementation and use.

AHRQ proposes to conduct a
comprehensive evaluation of the NGC.
This evaluation will build on the site
trends AHRQ has already identified,
including growth from 70,000 to
700,000 visits per month, 600 to
approximately 40,000 e-mail
subscribers, 250 to 2,370 guidelines
represented, and 50 to nearly 300
participating guideline developer
organizations from July 1999 to July
2009.

The objectives of the NGC evaluation
are to gain a better understanding of
how:

o The NGC is used.

e The NGC supports dissemination of
evidence-based clinical practice
guidelines and related documents.

e The NGC has influenced efforts in
guideline development and guideline
implementation and use.

e The NGC can be improved.

This study is being conducted by
AHRQ through its contractor, AFYA,
Inc. and The Lewin Group (AFYA/
Lewin), pursuant to AHRQ'’s statutory
authority to conduct and support
research and disseminate information
on healthcare and on systems for the
delivery of such care, including
activities with respect to clinical
practice. 42 U.S.C. 299a(a)(4).

Method of Collection

To achieve the objectives of this
project the following data collections
will be implemented:

(1) NGC evaluation survey—a Web-
based survey administered to a
convenience sample of both users and
non-users of the NGC,

(2) Focus groups—conducted with
guideline developers, medical
librarians, informatics specialists,
clinicians, and students, and

(3) Key informant interviews—in-
person interviews conducted with
influential individuals in medical

societies, health plans, and quality
improvement organizations as well as
medical librarians, researchers, and
informatics specialists who produce,
use, and disseminate guidelines.

Questions in the survey, focus group,
and key informant discussion guides
will focus on the effectiveness of NGC
in areas of dissemination,
implementation, and use of evidence-
based clinical practice guidelines, and
relative to other available guideline
sources. For example, measures to be
gathered through the instruments
include the level of trust of the NGC, the
use of the NGC relative to other
guideline sources, and the influence of
the NGC on various stakeholder groups.
In addition, the instruments will be
used to measure the use of other
guideline resources which are used by
non-NGC users.

Estimated Annual Respondent Burden

Exhibit 1 shows the estimated
annualized burden hours for the
respondents’ time to participate in this
evaluation. The NGC evaluation
questionnaire will be completed by
approximately 40,220 persons and will
require 10 minutes to complete for users
of the NGC and about 2 minutes for non-
users. For the purpose of calculating
respondent burden an average of 8
minutes is used and reflects a mix of
users and non-users with most
respondents expected to be users.

Eleven different focus groups
consisting of 9 persons each will be
conducted and are expected to last 90
minutes each. Key informant interviews
will be conducted with 30 individuals
and will last about 60 minutes. The total
annual burden hours are estimated to be
5,542 hours.

Exhibit 2 shows the estimated
annualized cost burden based on the
respondents’ time to participate in this
project. The total annual cost burden is
estimated to be $185,712.

EXHIBIT 1—ESTIMATED ANNUALIZED BURDEN HOURS

Number of
: Number of Hours per Total burden
Data collection method respondents rerzp;%résn%seﬁfr response hours
NGC Evaluation SUIVEY ........cccooiiiiiiiiienieeeee e 40,220 1 8/60 5,363
Focus Groups .........c.c..... 99 1 1.5 149
Key Informant Interviews 30 1 1 30
TOAl s 40,349 NA NA 5,542

EXHIBIT 2—ESTIMATED ANNUALIZED COST BURDEN

: Number of Total burden Average hourly
Data collection method respondents hours wage rate* Total cost burden
NGC Evaluation SUIVEY .......cccoceeriiieeieieeeseeese e 40,220 5,363 $33.51 $179,714
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EXHIBIT 2—ESTIMATED ANNUALIZED COST BURDEN—Continued

: Number of Total burden Average hourly
Data collection method respondents hours wage rate* Total cost burden
FOCUS GrOUDPS .ooiiieeiiiiecriieeeetiie e ettt e stee e seae e e sseee e e snae e e eneeeennnaeeennes 99 149 33.51 4,993
Key Informant INtErviews ..........cccooiiiiiiiiiiiieee e 30 30 33.51 1,005
LI 1 LSS PRUSRRRPRN 40,349 5542 NA 185,712

*Based upon the mean of the average wages for healthcare practitioner and technical occupations (29-0000) presented in the National Com-
pensation Survey: Occupational wages in the United States, May 2009, U.S. Department of Labor, Bureau of Labor Statistics.

Estimated Annual Costs to the Federal
Government

Exhibit 3 shows the estimated total
and annualized cost to the government
for this one year project. The total cost
is estimated to be $350,000 to conduct
the one-time survey, 11 focus groups,

and 30 key informant interviews and to
analyze and present their results. This
amount is the contract total for AFYA’s
contract with AHRQ to evaluate the
NGC. This amount, includes the costs
for project development and
management ($70,000 or 20% of the
entire contract amount); data collection

activities ($105,000 or 30% of the entire
contract amount); data processing and
analysis ($70,000 or 20% of the entire
contract amount); and administrative
support activities and reporting
($105,000 or 30% of the entire contract
amount).

EXHIBIT 3—ESTIMATED TOTAL AND ANNUALIZED COST

Cost component Total cost Annualized cost

Project Development and ManagEmMENT ..........cceeiiruieieiieieriee ettt et see et e seeenees $70,000 $70,000
Data Collection Activities 105,000 105,000
Data Processing and ANGIYSIS ........coiuiiiiiiiiiieeie sttt ettt ettt sane s 70,000 70,000
Administrative SUpport and REPOIING ........eiuiiiiiiiie ettt b e sae e et esae e b e saeeenees 105,000 105,000
I ] = 1 SRS 350,000 350,000

Request for Comments

In accordance with the above-cited
Paperwork Reduction Act legislation,
comments on AHRQs information
collection are requested with regard to
any of the following: (a) Whether the
proposed collection of information is
necessary for the proper performance of
AHRQ healthcare research and
healthcare information dissemination
functions, including whether the
information will have practical utility;
(b) the accuracy of AHRQ’s estimate of
burden (including hours and costs) of
the proposed collection(s) of
information; (c) ways to enhance the
quality, utility, and clarity of the
information to be collected; and (d)
ways to minimize the burden of the
collection of information upon the
respondents, including the use of
automated collection techniques or
other forms of information technology.

Comments submitted in response to
this notice will be summarized and
included in the Agency’s subsequent
request for OMB approval of the
proposed information collection. All
comments will become a matter of
public record.

Dated: November 10, 2010.
Carolyn M. Clancy,
Director.
[FR Doc. 2010-29010 Filed 11-17-10; 8:45 am]
BILLING CODE 4160-90-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. FDA-2009-N-0554]

Agency Information Collection
Activities; Announcement of Office of
Management and Budget Approval;
Manufactured Food Regulatory
Program Standards

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA) is announcing
that a collection of information entitled
“Manufactured Food Regulatory
Program Standards” has been approved
by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995.

FOR FURTHER INFORMATION CONTACT:
Daniel Gittleson, Office of Information
Management, Food and Drug
Administration, 1350 Piccard Dr., PI50—
400B, Rockville, MD 20850, 301-796—
5156, Daniel.Gittleson@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of March 3, 2010 (75
FR 9605), the agency announced that
the proposed information collection had
been submitted to OMB for review and
clearance under 44 U.S.C. 3507. An

agency may not conduct or sponsor, and
a person is not required to respond to,

a collection of information unless it
displays a currently valid OMB control
number. OMB has now approved the
information collection and has assigned
OMB control number 0910-0601. The
approval expires on September 30,
2013. A copy of the supporting
statement for this information collection
is available on the Internet at http://
www.reginfo.gov/public/do/PRAMain.

Dated: November 12, 2010.
Leslie Kux,
Acting Assistant Commissioner for Policy.
[FR Doc. 2010-29055 Filed 11-17-10; 8:45 am]
BILLING CODE 4160-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

National Institutes of Health

National Institute of Arthritis and
Musculoskeletal and Skin Diseases;
Notice of Closed Meetings

Pursuant to section 10(d) of the
Federal Advisory Committee Act, as
amended (5 U.S.C. App.), notice is
hereby given of the following meetings.

The meetings will be closed to the
public in accordance with the
provisions set forth in sections
552b(c)(4) and 552b(c)(6), Title 5 U.S.C.,


http://www.reginfo.gov/public/do/PRAMain
http://www.reginfo.gov/public/do/PRAMain
mailto:Daniel.Gittleson@fda.hhs.gov
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as amended. The grant applications and
the discussions could disclose
confidential trade secrets or commercial
property such as patentable material,
and personal information concerning
individuals associated with the grant
applications, the disclosure of which
would constitute a clearly unwarranted
invasion of personal privacy.

Name of Committee: National Institute of
Arthritis and Musculoskeletal and Skin
Diseases Special Emphasis Panel, Clinical
Trials Review.

Date: December 2, 2010.

Time: 8 am. to 5 p.m.

Agenda: To review and evaluate grant
applications.

Place: Courtyard by Marriott, 5520
Wisconsin Avenue, Chevy Chase, MD 20815.
Contact Person: Charles H Washabaugh,
Scientific Review Officer, Scientific Review

Branch, National Institute of Arthritis,
Musculoskeletal and Skin Diseases, National
Institutes of Health, 6701 Democracy Blvd,
Room 824, MSC 4872, Bethesda, MD 20817.
301-594-4952. washabac@mail.nih.gov.

Name of Committee: National Institute of
Arthritis and Musculoskeletal and Skin
Diseases Special Emphasis Panel, Small
Grants Research Review.

Date: December 8, 2010.

Time: 8 a.m. to 5 p.m.

Agenda: To review and evaluate grant
applications.

Place: National Institutes of Health, One
Democracy Plaza, 6701 Democracy
Boulevard, Bethesda, MD 20892. (Virtual
Meeting.)

Contact Person: Eric H. Brown, Scientific
Review Officer, Scientific Review Branch,
National Institute of Arthritis,
Musculoskeletal and Skin Diseases, National
Institutes of Health, 6701 Democracy Blvd,
Room 824, MSC 4872, Bethesda, MD 20817.
(301) 594-4955. browneri@mail.nih.gov.
(Catalogue of Federal Domestic Assistance
Program Nos. 93.846, Arthritis,
Musculoskeletal and Skin Diseases Research,
National Institutes of Health, HHS)

Dated: November 10, 2010.

Jennifer S. Spaeth,

Director, Office of Federal Advisory
Committee Policy.

[FR Doc. 2010-29091 Filed 11-17-10; 8:45 am]
BILLING CODE 4140-01-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection

Agency Information Collection
Activities: Request for Information

AGENCY: U.S. Customs and Border
Protection, Department of Homeland
Security.

ACTION: 60-Day Notice and request for
comments; Extension of an existing
collection of information: 1651-0023.

SUMMARY: As part of its continuing effort
to reduce paperwork and respondent
burden, CBP invites the general public
and other Federal agencies to comment
on an information collection
requirement concerning: Request for
Information (CBP Form 28). This request
for comment is being made pursuant to
the Paperwork Reduction Act of 1995
(Pub. L. 104-13; 44 U.S.C. 3505(c)(2)).
DATES: Written comments should be
received on or before January 18, 2011,
to be assured of consideration.
ADDRESSES: Direct all written comments
to U.S. Customs and Border Protection,
Attn: Tracey Denning, Regulations and
Rulings, Office of International Trade,
799 9th Street, NW., 5th Floor,
Washington, DC 20229-1177.
FOR FURTHER INFORMATION CONTACT:
Requests for additional information
should be directed to Tracey Denning,
U.S. Customs and Border Protection,
Regulations and Rulings, Office of
International Trade, 799 9th Street,
NW., 5th Floor, Washington, DC 20229—
1177, at 202—-325-0265.
SUPPLEMENTARY INFORMATION: CBP
invites the general public and other
Federal agencies to comment on
proposed and/or continuing information
collections pursuant to the Paperwork
Reduction Act of 1995 (Pub. L. 104-13;
44 U.S.C. 3505(c)(2)). The comments
should address: (a) Whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimates of the burden of the
collection of information; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; (d)
ways to minimize the burden including
the use of automated collection
techniques or the use of other forms of
information technology; and (e) the
annual costs burden to respondents or
record keepers from the collection of
information (a total capital/startup costs
and operations and maintenance costs).
The comments that are submitted will
be summarized and included in the CBP
request for Office of Management and
Budget (OMB) approval. All comments
will become a matter of public record.
In this document CBP is soliciting
comments concerning the following
information collection:

Title: Request for Information.

OMB Number: 1651-0023.

Form Number: CBP Form 28.

Abstract: Under 19 U.S.C. 1500 and
1401a, Customs and Border Protection
(CBP) is responsible for appraising
imported merchandise by ascertaining
its value, classifying merchandise under

the tariff schedule, and assessing a rate
and amount of duty to be paid. On
occasions when the invoice or other
documentation does not provide
sufficient information for appraisement
or classification, the CBP Officer
requests additional information through
the use of CBP Form 28, “Request for
Information”. This form is completed by
CBP personnel requesting additional
information and the importers, or their
agents, respond in the format of their
choice. CBP Form 28 is provided for by
19 CFR 151.11. A copy of this form and
instructions are available at http://
forms.cbp.gov/pdf/CBP_Form 28.pdyf.

Current Actions: This submission is
being made to extend the expiration
date with no change to the burden hours
or to CBP Form 28.

Type of Review: Extension (without
change).

Affected Public: Businesses.

Estimated Number of Respondents:
60,000.

Estimated Time per Respondent: 1
hour.

Estimated Total Annual Burden
Hours: 60,000.

Dated: November 15, 2010.
Tracey Denning,

Agency Clearance Officer, U.S. Customs and
Border Protection.

[FR Doc. 2010-29085 Filed 11-17-10; 8:45 am]
BILLING CODE 9111-14-P

NATIONAL INDIAN GAMING
COMMISSION

Notice of Inquiry and Request for
Information; Notice of Consultation

AGENCY: National Indian Gaming
Commission.

ACTION: Notice of inquiry; notice of
Tribal consultations.

Authority: 25 U.S.C. 2706(b)(10); E.O.
13175.
SUMMARY: This Notice of Inquiry and
Notice of Consultation advises the
public that the National Indian Gaming
Commission (NIGC) is conducting a
comprehensive review of all regulations
promulgated to implement the Indian
Gaming Regulatory Act (IGRA), 25
U.S.C. 2701 et seq. The Commission is
taking a fresh look at its rules in order
to determine whether amendments are
necessary to more effectively implement
IGRA’s policies of protecting Indian
gaming as a means of generating Tribal
revenue, ensuring that gaming is
conducted fairly and honestly by both
the operator and players, and ensuring
that Tribes are the primary beneficiaries
of gaming operations. The Commission’s
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challenge is to adapt its rules to ensure
that they promote these values into the
future. This review is also being
prepared in order to submit the NIGC’s
Semi-Annual Regulatory Review to the
Federal Register in April 2011 as
required by Executive Order 12866
entitled “Regulatory Planning and
Review” and the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq. In compliance
with Executive Order 13,175 entitled
“Consultation and Coordination with
Indian Tribal Governments,” the NIGC
will hold eight consultations during
January and February 2011. This Notice
of Inquiry invites comments and
information that will assist the NIGC in
understanding the need for revising any
or all of the regulations outlined below.
The consultations and public comments
requested in this Notice are intended to
assist the NIGC with completion of the
review and in establishing priorities.
Following completion of the
consultation and written comment
period, the NIGC will review all
comments received and create a
comprehensive regulatory review
agenda schedule. The public comment
period ends February 12, 2011. The
regulatory review agenda will be
released in April 2011 and will include
a summary explaining why the NIGC
agreed or disagreed with the comments
received and why the regulatory review
agenda took its final form.
DATES: Submit comments on or before
February 11, 2011. See Consultation
Meetings, Dates and Locations under
SUPPLEMENTARY INFORMATION below for
the dates, times, and locations of
consultation meetings.
ADDRESSES: Testimony and comments
sent by electronic mail or delivered by
hand are strongly encouraged.
Electronic submissions should be
uploaded on the NIGC Web site,
http:
//www.nigc.gov, or e-mailed to
reg.review@nigc.gov. See Electronic
Submissions, File Formats And
Required Information under
SUPPLEMENTARY INFORMATION below for
instructions. Testimony and comments
delivered by hand should be brought to
the consultations. See Consultation
Meetings, Dates and Locations under
SUPPLEMENTARY INFORMATION below for
the dates, times, and locations of
consultation meetings. Submissions sent
by regular mail should be addressed to
Lael Echo-Hawk, Counselor to the Chair,
National Indian Gaming Commission,
1441 L Street, NW., Suite 9100,
Washington, DC 20005.
FOR FURTHER INFORMATION CONTACT: Lael
Echo-Hawk, National Indian Gaming
Commission, 1441 L Street, NW., Suite

9100 Washington, DC 20005.
Telephone: 202/632—7009; e-mail:
reg.review@nigc.gov.

SUPPLEMENTARY INFORMATION:

I. Consultation Meetings, Dates and
Locations

Eight Tribal consultations will be held
on the following dates, times and
locations. Every attempt was made to
hold a consultation in each region and
to coordinate with other established
meetings when establishing this
consultation schedule. Please RSVP to
consultation.rsvp@nigc.gov.

Week 1

January 11, 2011, from 9 a.m. to 4
p-m. at the U.S. Grant Hotel, 326
Broadway, San Diego, CA 92101.

January 12, 2011, from 9 a.m. to 4
p.m. at the Cache Creek Casino Resort,
14455 Highway 16, Brooks, CA 95606.

January 14, 2011, from 9 a.m. to 4
p-m. at the Little Creek Resort, 91 W.
State Rout 108, Shelton, WA 98584.

Week 2

January 18, 2011, from 9 a.m. to 4
p-m. at the Hyatt Regency Tamaya
Resort and Spa, 1300 Tuyuna Trail,
Santa Ana Pueblo, NM 87004.

January 20, 2011, from 9 a.m. to 4
p-m. at the Riverwind Casino-Hotel,
1544 West Highway 9, Norman OK
73072).

Week 3

January 24, 2011, from 9 a.m. to 4
p-m. at the Department of the Interior—
South Interior Auditorium, 1951
Constitution Ave., NW., Washington,
DC 20240.

Week 4

February 1, 2011, from 9 a.m. to 4
p-m. at the Best Western Ramkota Inn,
2111 North La Crosse St., Rapid City, SD
57701.

February 3, 2011, from 9 a.m. to 4
p-m. at the Seminole Hard Rock Hotel
& Casino, 1 Seminole Way, Hollywood,
FL 33314.

For additional information on
consultation locations and times, please
refer to the Web site of the National
Indian Gaming Commission, http://
www.nigc.gov. Please RSVP at
consultation.rsvp@nigc.gov.

I1. Electronic Submissions, File Formats
And Required Information

If submitting by Web site: Participant
must complete a form containing the
name of the person making the
submission, his or her title and Tribe or
organization (if the submission of an
organization), mailing address,
telephone number, fax number (if any)

and e-mail address. The document itself
must be sent as an attachment, and must
be in a single file and in recent, if not
current versions of: (1) Adobe Portable
Document File (PDF) format (preferred);
or (2) Microsoft Word file formats.

If submiting by electronic mail: Send
to reg.review@nigc.gov, a message
containing the name of the person
making the submission, his or her title
and organization (if the submission of
an organization), mailing address,
telephone number, fax number (if any)
and e-mail address. The document itself
must be sent as an attachment, and must
be in a single file and in recent, if not
current versions of: (1) Adobe Portable
Document File (PDF) format (preferred);
or (2) Microsoft Word file formats.

If submitting by print only: Anyone
who is unable to submit a comment in
electronic form should submit an
original and two paper copies by hand
or by mail to the appropriate address
listed above. Use of surface mail is
strongly discouraged owing to the
uncertainty of timely delivery.

Copies of the written comments
received and any other material may be
reviewed on the Tribal Consultation
Web page of the NIGC Web site located
at http://www.nigc.gov.

III. Background

The Indian Gaming Regulatory Act
(IGRA or Act) (Pub. L. 100—497), 25
U.S.C. 2701 et seq., was signed into law
on October 17, 1988. The purpose of the
IGRA was to provide a statutory basis
for the operation of gaming by Indian
Tribes as a means of promoting Tribal
economic development, self-sufficiency,
and strong Tribal governments; to
provide a statutory basis for the
regulation of gaming by an Indian Tribe
adequate to shield it from organized
crime and other corrupting influences;
to ensure that the Indian Tribe is the
primary beneficiary of the gaming
operation; to ensure that gaming is
conducted fairly and honestly by both
the operator and players; and to declare
that the establishment of independent
Federal regulatory authority for gaming
on Indian lands, the establishment of
Federal standards for gaming on Indian
lands, and the establishment of a
National Indian Gaming Commission
are necessary to meet congressional
concerns regarding gaming and to
protect such gaming as a means of
generating Tribal revenue. 25 U.S.C.
2702.

The IGRA authorizes the NIGC to
promulgate such regulations and
guidelines as it deems appropriate to
implement the provisions of the Act. 25
U.S.C. 2706(b)(10). The undertaking of
this review facilitates effective


mailto:consultation.rsvp@nigc.gov
mailto:consultation.rsvp@nigc.gov
http://www.nigc.gov
http://www.nigc.gov
mailto:reg.review@nigc.gov
mailto:reg.review@nigc.gov
mailto:reg.review@nigc.gov
http://www.nigc.gov
http://nigc.gov

70682

Federal Register/Vol. 75, No. 222/ Thursday, November 18, 2010/ Notices

implementation of IGRA and coincides
with Executive Order 12866 entitled
“Regulatory Planning and Review”
providing for Federal entities to identify
agency statements of regulatory
priorities and additional information
about the most significant regulatory
activities planned for the coming year.
Additionally, pursuant to the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.),
agencies publish semiannual regulatory
flexibility agendas in the Federal
Register identifying those rules that may
have a significant economic impact on

a substantial number of small entities.
In the spirit of transparency and
accountability set forth by the President
of the United States, the NIGC wishes to
provide a comprehensive regulatory
review schedule and agenda created
after meaningful consultation.

Additionally, Executive Order 13175
entitled “Consultation and Coordination
with Indian Tribal Governments,”
provides for the NIGC to engage in
meaningful consultation with Tribal
governments prior to taking an action
that has Tribal implications. Through
the development of a comprehensive
regulatory review, and in meaningful
consultation with Tribes, the NIGC
hopes to identify those areas of the
regulations that need revision, and in
further consultation, to revise the
regulations as necessary to serve the
current needs of the Tribal gaming
industry.

Over the past several years, the NIGC
has adopted, amended and attempted to
amend a number of regulations,
including a facility licensing regulation,
Class II and Class III Minimum Internal
Control Standards, and Class II
Technical Standards. The current
Commission understands that some
interested parties believe that many of
the NIGC’s regulations need updating or
continued revisions. Consistent with
Executive Order 13175, consultation
should occur before revisions or
amendments to regulations. In the past,
consultation has often taken the form of
a Tribal Advisory Committee (TAC)
used to assist the NIGC in drafting the
regulations. However, neither the
method of appointing members to the
TAC nor the joint process of drafting
regulations has been without
controversy or costs. The Commission
recognizes that in order for regulation
review and revision to occur that
benefits and protects the entire Tribal
gaming industry, all points of view must
be considered and a decision made
based on all comments received by the
Commission. The Commission seeks
advice and input as to how that goal can
best be accomplished.

The Commission also requests
comment on whether changes to Class II
MICS, Class II Technical Standards and
Class III MICS are necessary. Currently,
the Commission is examining the Class
IT MICS regulations and how to address
the Class III MICS in the wake of the
Colorado River Indian Tribes decision.
The Commission is seeking advice and
input as to how to provide necessary
updates to the regulations consistent
with Federal law, Tribal sovereignty and
Tribal expertise in the day-to-day
operations.

In sum, the NIGC requests comments
about which regulations are most in
need of revision, in what order of
priority those regulations should be
addressed and the process the NIGC
should utilize to make revisions.

IV. Regulations Which May Require
Amendment or Revision

A. Part 502—Definitions of This Chapter

The NIGC is particularly interested in
receiving comments on whether any of
the definitions in part 502 are in need
of revision and whether any additional
definitions are necessary to protect
gaming as a means of generating Tribal
revenue. In particular, the NIGC is
interested in receiving comment on
whether the following terms need
further clarification:

(1) Net Revenues. Over the years,
Tribes, CPAs, and others have raised the
issue of whether there should be
different definitions for Net Revenues
when defining what the management fee
will be based on pursuant to the IGRA,
25 U.S.C. 2711; or determining net
revenues to be used for the allowable
purposes as defined by the IGRA. 25
U.S.C. 2710(b). Should the Commission
consider definitions for the following
two terms: Net Revenues—management
fee; and Net Revenues—allowable uses?

(a) Net Revenues—management fee.
General Accepted Accounting
Principles (GAAP) define Net Income as
“Gross Revenues (less Complimentary
Sales) subtracting Operating Expenses
and Interest and Depreciation.” NIGC
defines Net Revenue as “Net Income
plus Management Fee,” which is used
by the Commission as the base number
to calculate the management fee when
the fee is a percentage on net revenue.
Should the language used in the
Commission’s definition of Net
Revenues be revised to be consistent
with GAAP, i.e., “Net Income plus
Management Fee”?

(b) Net Revenues—allowable uses.
The IGRA, 25 U.S.C. 2710(b)(2)(B),
states “net revenues from any Tribal
gaming are not to be used for purposes
other than: (i) To fund Tribal

government operations or programs; (ii)
to provide for the general welfare of the
Indian Tribe and its members; (iii) to
promote Tribal economic development;
(iv) to donate to charitable
organizations; or (v) to help fund
operations of local government
agencies.”

Tribes, Tribal gaming commissions,
and CPAs have commented that prior to
making any decisions for allowable uses
of net revenues, the Tribal parties
should first consider the cash flow of
the gaming operation (i.e. deduct
principal loan payments, deduct
reserve, add depreciation). In addition,
others have stated that Tribal parties
should also consider the overall
financial integrity of the gaming
operation before funding other Tribal
programs.

Should the Commission consider
adding a new definition for Net
Revenues—allowable uses that is based
on cash flow? For example, should the
new definition be “Cash flow” equals
“Net Income plus depreciation minus
principal loan payments and reserve
fundings”? Is there another calculation
that this definition could be based on?

The Commission is seeking advice
and input from the Tribal gaming
industry about these proposed
definition revisions, if there are other
definitions that need revisions, whether
it should be a priority, and whether a
Tribal Advisory Committee should be
formed to make these change or if
another process will be sufficient.

(2) Management Contract. Should the
definition of management contract be
expanded to include any contract, such
as slot lease agreements, that pays a fee
based on a percentage of gaming
revenues?

Management contractors sometimes
believe that the manager should be
reimbursed for expenses in addition to
earning a management fee or may be
paid multiple fees for development,
loans, marketing, and non-gaming
management in addition to the gaming
management fee. These accumulated
payments may result in the manager
receiving sums greater than cash flow to
the Tribe. Should there be a definition
regarding acceptable compensation to a
manager contractor?

The Commission is seeking comment
about whether the Commission should
consider amendments to existing
definitions or whether additional
definitions are necessary, how the
Commission should prioritize its review
of part 501 in the regulatory review
process, and whether the Commission
should utilize standard notice and
comment rulemaking, a Tribal Advisory
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Committee to assist in its regulatory
review of this part, or another process.

B. Part 514—Fees

The NIGC is interested in receiving
comments on whether part 514 is in
need of revision. In particular, the
Commission is interested in receiving
comment on whether the Commission
should consider revising this part to
base fees on the gaming operation’s
fiscal year. Currently, the fee is
calculated based on the calendar year.
The Commission understands that it
may be difficult to accurately calculate
fees based on the calendar year, which
may lead to frequent audit adjustments.
The Commission is asking for comment
on whether this issue may be resolved
by changing “calendar” to “fiscal”
throughout part 514. Further, if this is
a revision that the Commission should
consider, the Commission is interested
in receiving comment on how to
implement the revision. For example,
should the Commission consider a
revision that would provide for
implementation over the course of a 12
to 18 month period with an option for
the Tribe to determine when they will
change their calculation during that
time period? On what dates or by what
schedule should the Commission set fee
rates if this revision is implemented,
given that Tribes have different fiscal
years? Is this a revision that would be
more efficient? Is this a revision that the
Commission should prioritize?

Should the Commission consider
amending this part to define gross
gaming revenue consistent with the
GAAP definition of this term? Would
amending this definition to industry
standards make the fee easier to
calculate and to reconcile?

Should the Commission consider
amending this part to include
fingerprint processing fees? If so, how
should the Commission consider
including fingerprint processing fees?
Should it specify that fees collected
from gaming Tribes for processing
fingerprints with the FBI are included in
the total revenue collected by the
Commission that is subject to statutory
limitation? Should the Commission
include a requirement for it to review
fingerprint processing costs on an
annual basis and, if necessary, adjust
the fingerprint processing fee
accordingly?

Finally, should the Commission
consider a late payment system in lieu
of a Notice of Violation (NOV) for
submitting fees late? In the past, when
a Tribe paid their fees after the deadline,
we understand that a NOV may have
been issued to the Tribe. As a NOV
could lead to closure of a gaming

facility, the Commission questions
whether an NOV is an appropriate
response to a late fee submittal caused
by a change in employees or other
minor issue. Should the Commission
consider adding a type of “ticket”
system to part 514 so that an NOV
would only be issued in instances of
gross negligence or wanton behavior, or
in a dollar amount that allowed the
Tribe to reap an economic benefit from
its failure to pay in a timely manner?

The Commission is seeking comment
on the above particular issues as well as
other suggested revisions to this part,
how the Commission should prioritize
its review of part 514 in the regulatory
review process, and whether the
Commission should utilize standard
notice and comment rulemaking, a
Tribal Advisory Committee to assist in
its regulatory review of this part, or
another process.

C. Part 518—Self-Regulation of Class II

The NIGC has heard that this
regulation is overly burdensome to
Tribes seeking to obtain certification
and that the burden of completing the
process significantly outweighs the
benefits gained from self-regulation. The
Commission is seeking comment on
whether this part should be revised,
how the Commission should prioritize
its review of part 518 in the regulatory
review process, and whether the
Commission should utilize standard
notice and comment rulemaking, a
Tribal Advisory Committee to assist in
its regulatory review of this part, or
another process.

D. Part 523—Review and Approval of
Existing Ordinances or Resolutions

Should the Commission consider
eliminating part 523 as obsolete? The
regulation applies only to gaming
ordinances enacted by Tribes prior to
January 22, 1993, and not submitted to
the Chairwoman. The Commission
believes there may no longer be any
such ordinances. The Commission is
seeking comment on whether this part
should be eliminated, how the
Commission should prioritize its review
of part 523 in the regulatory review
process, and whether the Commission
should utilize standard notice and
comment rulemaking, a Tribal Advisory
Committee to assist in its regulatory
review of this part, or another process.

E. Management Contracts

(1) Part 531—Collateral Agreements

Should the Commission consider
whether it has authority to approve
collateral agreements to a management
contract? The current definition of

management contract includes
collateral agreements if they provide for
the management of all or part of a
gaming operation. The Commission has
taken the position that although the
collateral agreements must be
submitted, the Commission only
approves management contracts. Some
Tribes have asked the Commission to
review the management contract and the
collateral agreements and to make a
determination as to whether the
cumulative effect of the agreements
violate the sole proprietary provisions of
the IGRA. For example, while the
gaming management contract may only
require a payment of 5% of the net
gaming revenue, combined with the
provisions of the collateral agreements,
the Tribe may be paying in excess of
80% of gross gaming revenue which
results in a net loss for the Tribe.

The Commission is seeking comment
on whether this part should be revised,
how the Commission should prioritize
its review of part 531 in the regulatory
review process, and whether the
Commission should utilize standard
notice and comment rulemaking, a
Tribal Advisory Committee to assist in
its regulatory review of this part, or
another process.

(2) Part 533—Approval of Management
Contracts

This part outlines the submission
requirements for management contracts.
While the Commission has disapproved
management contracts for a variety of
reasons including the trustee standard,
the Commission seeks comment on
whether an amendment would clarify
the trustee standard by adding the
following two grounds for possible
disapproval under § 533.6(b): The
management contract was not submitted
in accordance with the submission
requirements of 25 CFR part 533, or the
management contract does not contain
the regulatory requirements for approval
pursuant to 25 CFR part 531.

The Commission is seeking comment
on whether this part should be revised,
how the Commission should prioritize
its review of part 533 in the regulatory
review process, and whether the
Commission should utilize standard
notice and comment rulemaking, a
Tribal Advisory Committee to assist in
its regulatory review of this part, or
another process.

(3) Part 537—Background Investigations
for Persons or Entities With a Financial
Interest in, or Having Management
Responsibility for, a Management
Contract

This part addresses the background
investigation submission requirements
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for the management contractor.
Although minor revisions were made in
2009, there appears to be some
confusion about whether the contractor
should be required to submit the Class
IT background information when the
contract is only for Class III gaming.
IGRA does specify approval of Class II
and Class III management contracts as a
power of the Chairwoman. 25 U.S.C.
2705(a)(4).

The Commission is seeking comment
on whether this part should be revised,
how the Commission should prioritize
its review of part 537 in the regulatory
review process, and whether the
Commission should utilize standard
notice and comment rulemaking, a
Tribal Advisory Committee to assist in
its regulatory review of this part, or
another process.

F. Proceedings Before the Commission

The NIGC is considering amending
the regulations that govern appeals of
the Chairwoman’s actions on
ordinances, management contracts,
notices of violations, civil fine
assessments, and closure orders. 25 CFR
part 519; 25 CFR part 524; 25 CFR part
539; 25 CFR part 577. Except for some
minor changes in 2009, these parts
remain unchanged from their original
adoption in 1993.

Should the Commission consider
more comprehensive and detailed
procedural rules, especially in areas
such as motion practice, that are largely
unaddressed by the present rules? The
Commission seeks advice and comment
on service of process and computation
of time; intervention by third parties;
motion practice and briefings; and the
nature of written submissions in
enforcement appeals. We also would
like comment regarding whether a
Tribal Advisory Committee should be
formed to make the change or if another
process will be sufficient.

G. MICS & Technical Standards

(1) Part 542—Class III Minimum
Internal Control Standards

The Commission is seeking comment
regarding Class III Minimum Internal
Control Standards (MICS). It has been
suggested that the rule should be struck
and replaced by a set of recommended
guidelines. Comment is requested from
the Tribal gaming community and other
interested parties regarding whether the
NIGC'’s Class III MICS have a positive
impact on the industry, and, if changed
to a guideline, what, if any, impact that
might have on Tribal gaming? Many
Tribal gaming regulatory authorities
have relied on the regulation to define
the foundation of their minimum

internal control standards, others have
merely adopted the Federal rule
verbatim, while yet others have drafted
their own internal control standards. If
the regulation is struck, how would
such action impact the Tribal regulators
and operators?

Additionally, several State compacts
incorporate the Class III MICS by
reference. If the regulation was struck,
how would these agreements be
affected, if at all? Some Tribes have
amended their gaming ordinance
recognizing the authority of NIGC to
regulate Class III MICS and enforce
them. Their State compacts have also
been revised recognizing Federal
oversight as supplanting that of the
State to the extent specified in the
agreements. If the regulation was struck,
what would the effect be on those
Tribes?

If the Class III MICS are revised but
not placed into a regulation, how should
NIGC publish them to the industry? Do
we involve a Tribal Advisory Committee
(TAQ) to participate in the revision
process? Does that TAC need to be
composed of different members than the
Class II MICS TAC? How should the
members be selected? What process
should NIGC utilize to make revisions?
The Commission needs input from the
Tribal gaming community on this very
important issue.

The Commission is seeking comment
on whether this part should be revised,
how the Commission should prioritize
its review of this part in the regulatory
review process, and whether the
Commission should utilize standard
notice and comment rulemaking, a
Tribal Advisory Committee to assist in
its regulatory review of this part, or
another process.

(2) Part 543—Class II Minimum Internal
Control Standards

The NIGC is currently in the process
of revising the Class II MICS. However,
the process has come under significant
scrutiny and objection by the Tribal
gaming industry. While we have heard
from the industry that the regulations
need revision, there have also been
many concerns about the process
utilized to make the revisions. The
Commission is dedicated to making the
necessary updates through a process
that is inclusive of all interested parties’
concerns and suggestions.

A proposed regulation has been
drafted, but questions have arisen
regarding the clarity and interpretation
of certain sections. Although the
applicability of the rule may be limited,
the Commission wants to ensure that it
be viable and clear to the Tribal gaming
industry. Accordingly, we are seeking

comment on how to proceed. Should
Tribal gaming regulatory authorities be
provided an opportunity to provide
comment on the proposed rule before
public meetings? Should comment be
sought from accounting practitioners?
Should a TAC be assembled to provide
advice to the NIGC in the administration
of the rule once adopted? We would
appreciate your thoughts on this idea.

Finally, the Commission is seeking
comment on the process of Class II
MICS revisions. Should we start with
the current proposed draft? Should we
establish a TAC to participate? If so,
how should the members be selected?
What will the revision process be? The
Commission needs input from the Tribal
gaming community on this very
important issue.

The Commission is seeking comment
on whether this part should be revised,
how the Commission should prioritize
its review of this part in the regulatory
review process, and whether the
Commission should utilize standard
notice and comment rulemaking, a
Tribal Advisory Committee to assist in
its regulatory review of this part, or
another process.

(3) Part 547—Minimum Technical
Standards for Gaming Equipment Used
With the Play of Class II Games

This part was recently revised
through a joint Tribal-NIGC working
group. While it has been in effect for a
short time, the Commission has received
comments that the part should be
further revised. Should NIGC start with
the current proposed draft? Should we
establish a Tribal Advisory Committee
to participate? If so, how should the
members be selected? What will the
revision process be? The Commission
needs input from the Tribal gaming
community on this very important
issue.

The Commission is seeking comment
on whether this part should be revised,
how the Commission should prioritize
its review of this part in the regulatory
review process, and whether the
Commission should utilize standard
notice and comment rulemaking, a
Tribal Advisory Committee to assist in
its regulatory review of this part, or
another process.

H. Backgrounds and Licensing

(1) Part 556—Background Investigations
for Licensing

In 1997, the NIGC began a pilot
program which allowed it to effectively
perform its duties of regulating
background investigations in a more
timely fashion while reducing the
amount of paperwork submitted and
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maintained, and accordingly reducing
associated costs. Today, a majority of
the Tribes participate in the pilot
program. Under the program, the
Commission allows Tribes to send in a
list of employees they either licensed or
denied a license along with a one-page
Notification of Results (NOR). The
Commission requests comment on
whether the pilot program should be
formalized into regulations.

The Commission is seeking comment
on whether regulations should be
promulgated to formalize the pilot
program, how the Commission should
prioritize this issue in the regulatory
review process, and whether the
Commission should utilize standard
notice and comment rulemaking, a
Tribal Advisory Committee to assist in
its regulatory review, or another
process.

(2) Fingerprinting for Non-Primary
Management Officials or Key Employees

Currently, the NIGC reviews
fingerprint cards submitted by Tribes for
Primary Management Officials or Key
Employees. However, some Tribes have
requested the ability to be able to submit
fingerprint cards to the NIGGC for
vendors, consultants, and other non-
employees that have access to the
gaming operations. Under 25 U.S.C.
2706(b)(3), the Commission may
conduct or cause to be conducted such
background investigations as may be
necessary. Should the Commission
adopt regulations that would allow
Tribes, at their option, to submit
fingerprint cards to the Commission for
vendors, consultants, and other non-
employees that have access to the
gaming operations?

The Commission is seeking comment
on whether regulations should be
promulgated to clarify this issue, how
the Commission should prioritize this
issue in the regulatory review process,
and whether the Commission should
utilize standard notice and comment
rulemaking, a Tribal Advisory
Committee to assist in its regulatory
review, or another process.

I. Part 559—Facility License
Notifications, Renewals, and
Submissions

This part was recently adopted by the
Commission. However, the NIGC has
received many comments concerning
the substance of this regulation from
Tribes.

The Commission is seeking comment
on whether this part should be revised,
how the Commission should prioritize
its review of this part in the regulatory
review process, and whether the
Commission should utilize standard

notice and comment rulemaking, a
Tribal Advisory Committee to assist in
its regulatory review of this part, or
another process.

J. Sections 571.1-571.7—Inspection and
Access

Under IGRA, the Commission may
access and examine all papers, books,
and records regarding gross revenues of
Class II gaming conducted on Indian
lands and any other matters necessary to
carry out the duties of the Commission.
However, at times the Commission or
Tribe has been denied access to those
records.

Should the Commission revise its
regulations in §§571.5 and 571.6 to
clarify Commission access to records at
off-site locations, including at sites
maintained or owned by third parties?

The Commission is seeking comment
on whether this part should be revised,
how the Commission should prioritize
its review of this part in the regulatory
review process, and whether the
Commission should utilize standard
notice and comment rulemaking, a
Tribal Advisory Committee to assist in
its regulatory review of this part, or
another process.

K. Part 573—Enforcement

Should NIGC promulgate a regulation
concerning withdrawal of a Notice of
Violation (NOV) after it has been
issued? The Commission is looking for
advice and input regarding whether this
is an appropriate issue for a regulation
and if so, under what conditions or
circumstances the NOV could be
withdrawn? Would it be appropriate to
allow the NOV to be withdrawn solely
at the discretion of the Chairperson?
The Commission is seeking comment on
this issue, how the Commission should
prioritize it in the regulatory review
process, and whether the Commission
should utilize standard notice and
comment rulemaking, a Tribal Advisory
Committee to assist it, or another
process.

V. Potential New Regulations

A. Tribal Advisory Committee

The Commission seeks comment on
whether it should develop a regulation
or policy identifying when a Tribal
Advisory Committee (TAC) will be
formed to provide input and advice to
the NIGC and, if so, how Committee
members should be selected. Should the
cost of the TAC be a factor when
considering whether to form a TAC?
The Commission is seeking comment on
whether the Commission should
consider a regulation on this issue, how
the Commission should prioritize it in

the regulatory review process, and
whether the Commission should utilize
standard notice and comment
rulemaking, a TAC to assist in its
regulatory review of this part, or another
process.

B. Sole Proprietary Interest Regulation

Many Tribes and interested parties
have approached the NIGC requesting a
determination regarding whether a
single agreement, or a combination of
agreements, violate IGRA’s sole
proprietary interest requirement. The
IGRA requires that the Tribe have sole
proprietary interest in the gaming
operation. Should the Commission
consider a regulation identifying when
the sole proprietary interest provision is
violated and providing a process
whereby at the Tribe’s request the NIGC
will review the documents and made a
determination?

The Commission is seeking comment
on whether the Commission should
consider a regulation on this issue, how
the Commission should prioritize it in
the regulatory review process, and
whether the Commission should utilize
standard notice and comment
rulemaking, a Tribal Advisory
Comumittee to assist in its regulatory
review of this part, or another process.

C. Communication Policy or Regulation
Identifying When and How the NIGC
Communicates With Tribes

Should the NIGC develop a regulation
or include as part of a regulation a
process for determining how it
communicates with Tribes? The NIGC
has a government-to-government
relationship with federally recognized
Tribes. However, given the nature of the
NIGC'’s responsibilities, often the NIGC
staff communicates primarily with the
Tribal Gaming Commission (TGC) or
Tribal Gaming Regulatory Agency
(TGRA). While in many instances this
means of communication is appropriate
and works well, there are also times
when the NIGC communicates directly
with Tribal governments on issues
related to broad policy changes or
compliance issues such as a Notice of
Violation. How should the NIGC
communicate with Tribes and TGCs if
those entities are at odds with each
other on a particular issue? Should the
NIGC consider requiring a resolution
from the elected Tribal council setting
forth which entity communicates the
NIGC? Should such a resolution be
submitted with the annual fees or audit?
Is this approach unduly burdensome?
Alternatively, should NIGC promulgate
a regulation or policy establishing a
default method of formal
communication unless otherwise
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directed by a resolution? The NIGC
recognizes the many differences in
Tribal government structures. However,
would a universal standard for
communication that can then be
modified by each Tribe if they so choose
promote more effective regulatory
communication?

The Commission is seeking comment
on whether the Commission should
consider a regulation on this issue, how
the Commission should prioritize it in
the regulatory review process, and
whether the Commission should utilize
standard notice and comment
rulemaking, a Tribal Advisory
Committee to assist in its regulatory
review of this part, or another process.

Further, the NIGC invites comment on
whether to define the types of
communication that occur between the
NIGC and the Tribe and Tribal agencies.
For example, a letter from the
Chairperson regarding upcoming Tribal
consultations, proposed broad policy
changes or Notice of Violation could be
considered a form of “formal
communication.” Additionally, a letter
from a Tribal chairperson requesting a
meeting or a request from the Tribe for
the NIGC to perform an audit could also
be “formal communication.” However,
the NIGC understands that
communications between the NIGC and
the Tribe, TGC, and TGRA may not be
occurring in a uniform manner and
wants to provide clarity for all the
parties. The NIGC welcomes any
comment or suggestions regarding
whether the clarification is needed and
if it should be formalized into a
regulation or policy.

D. Buy Indian Act Regulation

The Commission is considering
adopting a regulation which would
require the NIGC to give preference to
qualified Indian-owned businesses
when purchasing goods or services as
defined by the “Buy Indian Act,” 25
U.S.C. 47. As an agency with regulatory
responsibilities wholly related to Tribes,
the Commission seeks comment on
whether it is appropriate to promulgate
such a regulation. The Commission is
seeking advice and input from the
Tribal gaming industry about this issue,
and whether a Tribal Advisory
Committee should be formed to make
the change or if another process will be
sufficient.

VI. Other Regulations
A. Part 501—Purpose and Scope

The NIGC does not believe this
regulation is currently in need of
revision. However, we are interested in

hearing any comments or suggestions
related to possible revisions to this part.

B. Part 503—Commission Information
Collection Requirements Under the
Paperwork Reduction Act: OMB Control
Numbers and Expiration Dates

The NIGC does not believe this
regulation is currently in need of
revision. However, we are interested in
hearing any comments or suggestions
related to possible revisions to this part.

C. Part 513—Debt Collection

The NIGC does not believe this
regulation is currently in need of
revision. However, we are interested in
hearing any comments or suggestions
related to possible revisions to this part.

D. Part 515—Privacy Act Procedures

The NIGC does not believe this
regulation is currently in need of
revision. However, we are interested in
hearing any comments or suggestions
related to possible revisions to this part.

E. Part 517—Freedom of Information
Act Procedures

The NIGC does not believe this
regulation is currently in need of
revision. However, we are interested in
hearing any comments or suggestions
related to possible revisions to this part.

F. Part 522—Submission of Gaming
Ordinance or Resolution

The NIGC does not believe these
regulations are currently in need of
revision. However, we are interested in
hearing any comments or suggestions
related to possible revisions to this part.

G. Part 531—Content of Management
Contacts

The NIGC does not believe this
regulation is currently in need of
revision. However, we are interested in
hearing any comments or suggestions
related to possible revisions to this part.

H. Part 535—Post Approval Procedures

The NIGC does not believe this
regulation is currently in need of
revision. However, we are interested in
hearing any comments or suggestions
related to possible revisions to this part.

I. Sections 571.8-571.11—Subpoenas
and Depositions

The NIGC does not believe these
regulations are currently in need of
revision. However, we are interested in
hearing any comments or suggestions
related to possible revisions to these
sections.

J. Sections 571.12-571.14—Annual
Audits

The NIGC does not believe these
regulations are currently in need of
revision. However, we are interested in
hearing any comments or suggestions
related to possible revisions to these
sections.

K. Part 575—Civil Fines

The NIGC does not believe these
regulations are currently in need of
revision. While the Commission was
interested in seeing Tribal dollars paid
as a fine for a regulation violation
returned to the Tribes by funding the
Commission activities, Federal law
prohibits an agency from keeping fines
received from entities it regulates, and
fines are deposited in the U.S. Treasury.
The view is that regulatory agencies
would then have an incentive to issue
violations. However, we are interested
in hearing any comments or suggestions
related to possible revisions to this part.

Dated: November 12, 2010.

Tracie L. Stevens,

Chairwoman.

Steffani A. Cochran,

Vice-Chairwoman.

Daniel J. Little,

Associate Commissioner.

[FR Doc. 2010-29028 Filed 11-17-10; 8:45 am]
BILLING CODE 7565-01-P

DEPARTMENT OF JUSTICE

Notice of Filing of Settlement
Agreement Pursuant to
Comprehensive Environmental
Response, Compensation, and Liability
Act (“CERCLA”)

Notice is hereby given that on
November 10, 2010, a proposed
Settlement Agreement in In re Asarco,
LLC, No. 05-21207 (Bankr. S.D. Tex.)
was filed with the United States
Bankruptcy Court for the Southern
District of Texas. The Settlement
Agreement resolves the Late
Supplemental Proof of Claim by the
United States on behalf of the United
States Environmental Protection Agency
and the United States Department of
Agriculture, Forest Service, in the
Asarco bankruptcy. The Late
Supplemental Proof of Claim relates to
the Blue Ledge Mine Site located in
Siskiyou County, California, which lies
three miles south of the Oregon border.
The Settlement Agreement requires a
payment of $2,400,000 to settle this
matter.

The Department of Justice will receive
for a period of fifteen (15) days from the
date of this publication comments
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relating to the Settlement Agreement.
Comments should be addressed to the
Assistant Attorney General,
Environment and Natural Resources
Division, and either e-mailed to
pubcomment-ees.enrd@usdoj.gov or
mailed to P.O. Box 7611, U.S.
Department of Justice, Washington, DG
20044-7611, and should refer to In re
Asarco, LLC, No. 05—-21207 (Bankr. S.D.
Tex.), Department of Justice Case
Number 90-11-3-08633.

During the public comment period,
the Settlement Agreement may be
examined at the Office of the United
States Attorney, Southern District of
Texas, 800 North Shoreline Blvd, #500,
Corpus Christi, TX 78476—2001. The
Settlement Agreement may also be
examined on the following Department
of Justice Web site, http://
www.usdoj.gov/enrd/

Consent Decrees.html. A copy of the
Settlement Agreement may also be
obtained by mail from the Consent
Decree Library, P.O. Box 7611, U.S.
Department of Justice, Washington, DC
20044-7611 or by faxing or e-mailing a
request to Tonia Fleetwood
(tonia.fleetwood@usdoj.gov), fax no.
(202) 514-0097, phone confirmation
number (202) 514—1547. In requesting a
copy from the Consent Decree Library,
please enclose a check in the amount of
$2.75 (25 cents per page reproduction
cost) payable to the U.S. Treasury.

Maureen Katz,

Assistant Section Chief.

[FR Doc. 2010-29073 Filed 11-17-10; 8:45 am]
BILLING CODE 4410-15-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

[Docket No. OSHA-2010-0050]

Storage and Handling of Anhydrous
Ammonia Standard; Extension of the
Office of Management and Budget’s
(OMB) Approval of Information
Collection (Paperwork) Requirements

AGENCY: Occupational Safety and Health
Administration (OSHA), Labor.

ACTION: Request for public comments.

SUMMARY: OSHA solicits public
comments concerning its proposal to
extend OMB approval of the
information collection requirements
specified in the Storage and Handling of
Anhydrous Ammonia Standard (29 CFR
1910.111). Paragraphs (b)(3) and (b)(4)
of the Standard have paperwork
requirements that apply to
nonrefrigerated containers and systems

and to refrigerated containers,
respectively; employers use these
containers and systems to store and
transfer anhydrous ammonia in the
workplace.

DATES: Comments must be submitted
(postmarked, sent, or received) by
January 18, 2011.

ADDRESSES: Electronically: You may
submit comments and attachments
electronically at http://
www.regulations.gov, which is the
Federal eRulemaking Portal. Follow the
instructions online for submitting
comments.

Facsimile: If your comments,
including attachments, are not longer
than 10 pages, you may fax them to the
OSHA Docket Office at (202) 693—-1648.

Mail, hand delivery, express mail,
messenger, or courier service: When
using this method, you must submit a
copy of your comments and attachments
to the OSHA Docket Office, Docket No.
OSHA-2010-0050, U.S. Department of
Labor, Room N-2625, 200 Constitution
Avenue, NW., Washington, DC 20210.
Deliveries (hand, express mail,
messenger, and courier service) are
accepted during the Department of
Labor’s and Docket Office’s normal
business hours, 8:15 a.m. to 4:45 p.m.,
e.t.

Instructions: All submissions must
include the Agency name and OSHA
docket number for the Information
Collection Request (OSHA-2010-0050).
All comments, including any personal
information you provide, are placed in
the public docket without change, and
may be made available online at http://
www.regulations.gov. For further
information on submitting comments
see the “Public Participation” heading in
the section of this notice titled
“SUPPLEMENTARY INFORMATION.”

Docket: To read or download
comments or other material in the
docket, go to http://
www.regulations.gov or the OSHA
Docket Office at the address above. All
documents in the docket (including this
Federal Register notice) are listed in the
http://www.regulations.gov index;
however, some information (e.g.,
copyrighted material) is not publicly
available to read or download through
the Web site. All submissions, including
copyrighted material, are available for
inspection and copying at the OSHA
Docket Office. You also may contact
Theda Kenney at the address below to
obtain a copy of the ICR.

FOR FURTHER INFORMATION CONTACT:
Theda Kenney or Todd Owen,
Directorate of Standards and Guidance,
OSHA, U.S. Department of Labor, Room
N-3609, 200 Constitution Avenue, NW.,

Washington, DC 20210; telephone (202)
693—-2222.
SUPPLEMENTARY INFORMATION:

I. Background

The Department of Labor, as part of its
continuing effort to reduce paperwork
and respondent (i.e., employer) burden,
conducts a preclearance consultation
program to provide the public with an
opportunity to comment on proposed
and continuing information collection
requirements in accordance with the
Paperwork Reduction Act of 1995 (44
U.S.C. 3506(c)(2)(A)). This program
ensures that information is in the
desired format, reporting burden (time
and costs) is minimal, collection
instruments are clearly understood, and
OSHA'’s estimate of the information
collection burden is accurate. The
Occupational Safety and Health Act of
1970 (the OSH Act) (29 U.S.C. 651 et
seq.) authorizes information collection
by employers as necessary or
appropriate for enforcement of the Act
or for developing information regarding
the causes and prevention of
occupational injuries, illnesses, and
accidents (29 U.S.C. 657). The OSH Act
also requires that OSHA obtain such
information with minimum burden
upon employers, especially those
operating small businesses, and to
reduce to the maximum extent feasible
unnecessary duplication of efforts in
obtaining information (29 U.S.C. 657).

Paragraph (b)(3) of the Standard
specifies that systems have nameplates
if required, and that these nameplates
“be permanently attached to the system
(as specified by paragraph (b)(3)(ii)(j)) so
as to be readily accessible for inspection
* * *”In addition, this paragraph
requires that markings on containers
and systems covered by paragraphs (c)
(“Systems utilizing stationary,
nonrefrigerated storage containers”), (f)
(“Tank motor vehicles for the
transportation of ammonia”), (g)
(“Systems mounted on farm vehicles
other than for the application of
ammonia”), and (h) (“Systems mounted
on farm vehicles for the application of
ammonia”) provide information
regarding nine specific characteristics of
the containers and systems. Similarly,
paragraph (b)(4) of the Standard
specifies that refrigerated containers be
marked with a nameplate on the outer
covering in an accessible place which
provides information regarding eight
specific characteristics of the container.

The required markings ensure that
employers use only properly designed
and tested containers and systems to
store anhydrous ammonia, thereby,
preventing accidental release of, and
exposure of workers to, this highly toxic
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and corrosive substance. In addition,
these requirements provide the most
efficient means for an OSHA
compliance officer to ensure that the
containers and systems are safe.

II. Special Issues for Comment

OSHA has a particular interest in
comments on the following issues:

e Whether the proposed information
collection requirements are necessary
for the proper performance of the
Agency’s functions, including whether
the information is useful;

e The accuracy of OSHA'’s estimate of
the burden (time and costs) of the
information collection requirements,
including the validity of the
methodology and assumptions used;

e The quality, utility, and clarity of
the information collected; and

e Ways to minimize the burden on
employers who must comply; for
example, by using automated or other
technological information collection
and transmission techniques.

III. Proposed Actions

OSHA is requesting that OMB extend
its approval of the information
collection requirements specified in the
Anhydrous Ammonia Standard (29 CFR
1910.111). The Agency is requesting
that it retain its previous estimate of 345
burden hours associated with this
Standard. The Agency will summarize
the comments submitted in response to
this notice, and will include this
summary in the request to OMB.

Type of Review: Extension of a
currently approved collection.

Title: Anhydrous Ammonia (29 CFR
1910.111).

OMB Number: 1218-0208.

Affected Public: Farms.

Number of Respondents: 2,030.

Frequency: On Occasion.

Total Responses: 2,030.

Average Time per Response: 10
minutes (.17 hour) for a worker to
replace or revise markings on ammonia
containers.

Estimated Total Burden Hours: 345.

Estimated Cost (Operation and
Maintenance): $0.

IV. Public Participation—Submission of
Comments on This Notice and
InternetAccess to Comments and
Submissions

You may submit comments in
response to this document as follows:
(1) Electronically at http://
www.regulations.gov, which is the
Federal eRulemaking Portal; (2) by
facsimile (fax); or (3) by hard copy. All
comments, attachments, and other
material must identify the Agency name
and the OSHA docket number for this

ICR (Docket No. OSHA-2010-0050).
You may supplement electronic
submissions by uploading document
files electronically. If you wish to mail
additional materials in reference to an
electronic or a facsimile submission,
you must submit them to the OSHA
Docket Office (see the section of this
notice titled “ADDRESSES”). The
additional materials must clearly
identify your electronic comments by
your name, date, and docket number so
the Agency can attach them to your
comments.

Because of security procedures, the
use of regular mail may cause a
significant delay in the receipt of
comments. For information about
security procedures concerning the
delivery of materials by hand, express
delivery, messenger or courier service,
please contact the OSHA Docket Office
at (202) 693-2350, (TTY (877) 889—
5627).

Comments and submissions are
posted without change at http://
www.regulations.gov. Therefore, OSHA
cautions commenters about submitting
personal information such as social
security numbers and date of birth.
Although all submissions are listed in
the http://www.regulations.gov index,
some information (e.g., copyrighted
material) is not publicly available to
read or download through this Web site.
All submissions, including copyrighted
material, are available for inspection
and copying at the OSHA Docket Office.
Information on using the http://
www.regulations.gov Web site to submit
comments and access the docket is
available at the Web site’s “User

Tips” link. Contact the OSHA Docket
Office for information about materials
not available through the Web site, and
for assistance in using the Internet to
locate docket submissions.

V. Authority and Signature

David Michaels, PhD, MPH, Assistant
Secretary of Labor for Occupational
Safety and Health, directed the
preparation of this notice. The authority
for this notice is the Paperwork
Reduction Act of 1995 (44 U.S.C. 3506
et seq.) and Secretary of Labor’s Order
No. 4-2010 (75 FR 55355).

Signed at Washington, DC on this 15th day
of November 2010.

David Michaels,

Assistant Secretary of Labor for Occupational
Safety and Health.

[FR Doc. 2010-29126 Filed 11-17-10; 8:45 am]
BILLING CODE 4510-26-P

DEPARTMENT OF LABOR

Employment and Training
Administration

[TA-W-71,806]

Actel Corporation, Currently Known as
Microsemi Corporation, Including On-
Site Leased Workers From ATR
International, Accountants, Inc. and
Accountant Temps Mountain View, CA;
Amended Certification Regarding
Eligibility To Apply for Worker
Adjustment Assistance

In accordance with Section 223 of the
Trade Act of 1974, as amended (“Act”),
19 U.S.C. 2273, the Department of Labor
issued a Certification of Eligibility to
Apply for Worker Adjustment
Assistance on September 17, 2009,
applicable to workers of Actel
Corporation, including on-site leased
workers from ATR International,
Accountants, Inc., and Accountant
Temps, Mountain View, California. The
notice was published in the Federal
Register November 5, 2009 (74 FR
57338).

At the request of the State agency, the
Department reviewed the certification
for workers of the subject firm. The
workers are engaged in the production
of field programmable arrays.

New information shows that on
November 2, 2010, Actel Corporation
was purchased by Microsemi
Corporation and is currently known as
Microsemi Corporation. Workers
separated from employment at Actel
Corporation had their wages reported
under a separate unemployment
insurance (UI) tax account under the
name Microsemi Corporation.

Accordingly, the Department is
amending this certification to properly
reflect this matter.

The intent of the Department’s
certification is to include all workers of
the Actel Corporation, currently known
as Microsemi Corporation, who were
adversely affected by a shift in the
production of field programmable arrays
to China.

The amended notice applicable to
TA-W-71,806 is hereby issued as
follows:

All workers of Actel Corporation, currently
known as Microsemi Corporation, including
on-site leased workers from ATE
International, Accountants, Inc., and
Accountant Temps, Mountain View,
California, who became totally or partially
separated from employment on or after July
23, 2008 through September 17, 2011, and all
workers in the group threatened with total or
partial separation from employment on date
of certification through two years from the
date of certification, are eligible to apply for
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adjustment assistance under Chapter 2 of
Title II of the Trade Act of 1974, as amended.

Signed at Washington, DC this 10th day of
November 2010.
Elliott S. Kushner,
Certifying Officer, Division of Trade
Adjustment Assistance.
[FR Doc. 2010-29096 Filed 11-17-10; 8:45 am]
BILLING CODE 4510-FN-P

DEPARTMENT OF LABOR

Employment and Training
Administration

[TA-W-70,376]

Kaiser Aluminum Fabricated Products,
LLC; Kaiser Aluminum-Greenwood
Forge Division; Currently Known As
Contech Forgings, LLC; Including On-
Site Leased Workers From Staff
Source, Precept Staffing, Esi And Kelly
Services Greenwood, South Carolina;
Amended Certification Regarding
Eligibility To Apply or Worker
Adjustment Assistance

In accordance with section 223 of the
Trade Act of 1974, as amended (“Act”),
19 U.S.C. 2273, the Department of Labor
issued a Certification of Eligibility to
Apply for Worker Adjustment
Assistance on October 2, 2009,
applicable to workers of Kaiser
Aluminum Fabricated Products, LLC,
Kaiser Aluminum-Greenwood Forge
Division, including on-site leased
workers from Staff Source, Precept
Staffing and ESA, Greenwood, South
Carolina. The notice was published in
the Federal Register on November 17,
2009 (74 FR 59254).

At the request of the State agency and
a company official, the Department
reviewed the certification for workers of
the subject firm. The workers are
engaged in the production of aluminum
alloy forgings.

Information shows that on July 28,
2010, Revstone, Contech Division
purchased Kaiser Aluminum—
Greenwood Forge Division of Kaiser
Aluminum Fabricated Products and is
currently known as Contech Forgings
LLC. Some workers separated from
employment at the Kaiser Aluminum—
Greenwood Forge Division of Kaiser
Aluminum Fabricated Products, LLC
had their wages reported under a
separate unemployment insurance (UI)
tax accounts for Contech Forgings LLC.

Accordingly, the Department is
amending this certification to properly
reflect this matter.

The intent of the Department’s
certification is to include all workers of
the subject firm who were adversely
affected as a secondary component

supplier of aluminum alloy forgings to
Chrysler.

The amended notice applicable to
TA-W-70,380 is hereby issued as
follows:

All workers of Kaiser Aluminum
Fabricated Products, LLC, Kaiser
Aluminum—Greenwood Forge Division,
currently known as Contech Forgings, LLC,
including on-site leased workers of Staff
Source, Precept Staffing ESI, and Kelly
Services, Greenwood, South Carolina, who
became totally or partially separated from
employment on or after May 19, 2008
through October 2, 2011, and all workers in
the group threatened with total or partial
separation from employment on date of
certification through two years from the date
of certification, are eligible to apply for
adjustment assistance under Chapter 2 of
Title II of the Trade Act of 1974, as amended.

Signed at Washington, DC this 10th day of
November 2010.
Elliott S. Kushner,
Certifying Officer, Division of Trade
Adjustment Assistance.
[FR Doc. 2010-29094 Filed 11-17-10; 8:45 am]
BILLING CODE P

DEPARTMENT OF LABOR

Employment and Training
Administration

Amended Certification Regarding
Eligibility To Apply for Worker
Adjustment Assistance

TA-W-70, 405, Avaya Inc.,
Worldwide Services Group, Global
Support Services (GSS) Organization;
Including Workers Whose
Unemployment Insurance (UI) Wages
Are Reported Through Nortel Networks,
Inc. Including On-Site Leased Workers
From Kelly Services Inc., P/S Partner
Solutions Ltd., Exceed Resources Inc.,
Real Soft, Inforquest Consulting Group,
CCSI Inc., ICONMA LLC, MGD
Consulting, Inc., Case Interactive LLC,
Sapphire Technologies Highlands
Ranch, Colorado, Including Employees
In Support Of Avaya, Inc., Worldwide
Services Group, Global Support Services
(GSS) Organization Highlands Ranch,
Colorado Operating Out Of The
Following States:

TA-W-70,405A, Florida;
TA-W-70,405B, California;
TA-W-70,405C, South Carolina;
TA-W-70,405D, Alabama;
TA-W-70,405E, Michigan;
TA-W-70,405F, Arizona;
TA-W-70,405G, Ohio;
TA-W-70,405H, Pennsylvania;
TA-W-70,405I, North Carolina;
TA-W-70,405], Colorado;
TA-W-70,405K, New York;
TA-W-70,405L, Maryland;

TA-W-70,405M, Georgia;
TA-W-70,405N, New Jersey;
TA-W-70,4050, Indiana;
TA-W-70,405P, Tennessee;
TA-W-70,405Q, Wisconsin;
TA-W-70,405R, Oregon;
TA-W-70,405S, Mississippi;
TA-W-70,405T, Illinois;
TA-W-70,405U, Texas;
TA-W-70,405V, Iowa;
TA-W-70,405W, Oklahoma;
TA-W-70,405X, Washington;
TA-W-70,405Y, South Dakota;
TA-W-70,405Z, Nevada;
TA-W-70,405AA, New Hampshire;
TA-W-70,405BB, Montana;
TA-W-70,405CC, Virginia;
TA-W-70,405DD, Massachusetts;
TA-W-70,405EE, Connecticut;
TA-W-70,405FF, Nebraska.

In accordance with section 223 of the
Trade Act of 1974, as amended (“Act”),
19 U.S.C. 2273, the Department of Labor
issued a Certification of Eligibility to
Apply for Worker Adjustment
Assistance on September 11, 2009,
applicable to workers of Avaya Inc.,
Worldwide Services Group, Global
Support Services (GSS) Organization,
including on-site leased workers from
Kelly Services Inc., P/S Partner
Solutions Ltd., Exceed Resources Inc.,
Real Soft, InfoQuest Consulting Group,
CCSI Inc., ICONMA LLC, MGD
Consulting, Inc., Case Interactive LLC.,
and Sapphire Technologies, Highlands
Ranch, Colorado. The notice was
published in the Federal Register on
November 5, 2009 (74 FR 57338). The
notice was amended on March 17, 2010
and May 6, 2010. The notices were
published in the Federal Register on
April 1, 2010 (75 FR 16512-16513) and
May 20, 2010 (75 FR 28298),
respectively.

At the request of the State Agency, the
Department reviewed the certification
for workers of the subject firm. The
workers provide technical support for
communication systems.

New information shows that some
workers separated from employment at
Avaya, Inc., Worldwide Services Group,
Global Support Services (GSS)
Organization had their wages reported
through a separate unemployment
insurance (UI) tax account under the
name Nortel Networks and Avaya, Inc.

Based on these findings, the
Department is amending this
certification to include workers whose
unemployment (UI) wages are reported
through Nortel Enterprises and Avaya,
Inc.

The amended notice applicable to
TA-W-70,405 is hereby issued as
follows:

All workers of Avaya Inc., Worldwide
Services Group, Global Support Services
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(GSS) Organization, including workers whose
unemployment insurance (UI) wages are
reported through Nortel Enterprises, Inc., and
Avaya, Inc., including on-site leased workers
from Kelly Services Inc., P/S Partner
Solutions Ltd., Exceed Resources Inc., Real
Soft, InfoQuest Consulting Group, CCSI Inc.,
ICONMA LLC, MGD Consulting, Inc., Case
Interactive LLC., and Sapphire Technologies,
Highlands Ranch, Colorado (TA-W-70,405),
including employees in support of Avaya
Inc., Worldwide Services Group, Global
Support Services (GSS) Organization
Highlands Ranch, Colorado working off-site
in the States of Florida (TA-W-70,405A),
California (TA-W-70,405B), South Carolina
(TA-W-70,405C), Alabama (TA-W-
70,405D), Michigan (TA-W-70,405E),
Arizona (TA-W-70,405F), Ohio (TA-W-
70,405G), Pennsylvania (TA-W-70,405H),
North Carolina (TA-W-70,405I), Colorado
(TA-W-70,405]), New York (TA-W-
70,405K), Maryland (TA-W-70,405L),
Georgia (TA-W-70,405M), New Jersey (TA-
W-70,405N), Indiana (TA-W-70,4050),
Tennessee (TA—W-70,405P), Wisconsin (TA—
W-70,405Q), Oregon (TA-W-70,405R),
Mississippi (TA-W-70,4058S), Illinois (TA—
W-70,405T), Texas (TA-W-70,405U), Iowa
(TA-W-70,405V), Oklahoma (TA-W—
70,405W), Washington (TA-W-70,405X),
South Dakota (TA-W-70,405Y), Nevada
(TA-W-70,405Z), New Hampshire (TA-W-
70,405AA), Montana (TA-W-70,405BB),
Virginia (TA-W-70,405CC), Massachusetts
(TA-W-70,405DD), Connecticut (TA-W-
70,405EE), and Nebraska (TA—W-70,405FF),
who became totally or partially separated
from who became totally or partially
separated from employment on or after May
19, 2008, through September 11, 2011, and
all workers in the group threatened with total
or partial separation from employment on
date of certification through two years from
the date of certification, are eligible to apply
for adjustment assistance under Chapter 2 of
Title II of the Trade Act of 1974, as amended.

Signed at Washington, DC this 10th day of
November 2010.
Elliott S. Kushner,
Certifying Officer, Division of Trade
Adjustment Assistance.
[FR Doc. 2010-29095 Filed 11-17-10; 8:45 am]
BILLING CODE 4510-FN-P

DEPARTMENT OF LABOR

Employment and Training
Administration

[TA-W-73,429]

Masonico, LLC, a Subsidiary of
Cadence Innovation, LLC, DIP,
Including On-Site Leased Workers
From Personnel Unlimited, Fraser, Ml;
Amended Certification Regarding
Eligibility To Apply for Worker
Adjustment Assistance

In accordance with section 223 of the
Trade Act of 1974, as amended (“Act”),
19 U.S.C. 2273, the Department of Labor

issued a Certification of Eligibility to
Apply for Worker Adjustment
Assistance on May 24, 2010, applicable
to workers of Masonico, LLC, including
on-site leased workers from Personnel
Unlimited, Fraser, Michigan. The notice
was published in the Federal Register
June 16, 2010 (75 FR 34174).

At the request of the State agency, the
Department reviewed the certification
for workers of the subject firm. The
workers are engaged in activities related
to injection molded parts and interior
trim products.

New information shows that
Masonico, LLC is a subsidiary of
Cadence Innovation, LL.C DIP. Workers
separated from employment at the
Fraser, Michigan location of Masonico,
LLC had their wages reported under a
separate unemployment insurance (UI)
tax account under the name Cadence
Innovation, LLC DIP.

Accordingly, the Department is
amending this certification to properly
reflect this matter.

The intent of the Department’s
certification is to include all workers of
the Masonico, LLC, a subsidiary of
Cadence Innovation, who were
adversely affected as a secondary
component supplier to a TAA certified
worker group.

The amended notice applicable to
TA-W-73,429 is hereby issued as
follows:

All workers of Masonico, LLC, a subsidiary
of Cadence, LLC DIP, including on-site leased
workers from Personnel Unlimited, Fraser,
Michigan, who became totally or partially
separated from employment on or after
January 29, 2009 through May 24, 2012, and
all workers in the group threatened with total
or partial separation from employment on
date of certification through two years from
the date of certification, are eligible to apply
for adjustment assistance under Chapter 2 of
Title IT of the Trade Act of 1974, as amended.

Signed at Washington, DC this 10th day of
November 2010.
Elliott S. Kushner,
Certifying Officer, Division of Trade
Adjustment Assistance.
[FR Doc. 2010-29097 Filed 11-17-10; 8:45 am]
BILLING CODE 4510-FN-P

DEPARTMENT OF LABOR

Employment and Training
Administration

[TA-W-73,610]

Visteon Corporation Springfield Plant
Formerly Known as VC Regional
Assembly & Manufacturing, LLC
Including On-Site Leased Workers
From MSX International, Adecco, and
Manpower, Springfield, OH; Amended
Certification Regarding Eligibility To
Apply for Worker Adjustment
Assistance

In accordance with section 223 of the
Trade Act of 1974, as amended (“Act”),
19 U.S.C. 2273, the Department of Labor
issued a Certification of Eligibility to
Apply for Worker Adjustment
Assistance on August 27, 2010,
applicable to workers of Visteon
Corporation, Springfield Plant,
including on-site leased workers from
MSX International, Adecco, and
Manpower, Springfield, Ohio. The
notice was published in the Federal
Register September 15, 2010 (75 FR
56142).

At the request of the State agency, the
Department reviewed the certification
for workers of the subject firm. The
workers are engaged in activities related
to the production of fuel tanks, fuel
delivery modules, and canister vent
valves.

New information shows that Visteon
Corporation, Springfield Plant was
formerly known as VC Regional
Assembly & Manufacturing, LLC.
Workers separated from employment at
the subject firm had their wages
reported under a separate
unemployment insurance (UI) tax
account under the name VC Regional
Assembly & Manufacturing, LLC.

Accordingly, the Department is
amending this certification to properly
reflect this matter.

The intent of the Department’s
certification is to include all workers of
the subject firm who were adversely
affected as a secondary component
supplier to a TAA certified worker
group.

The amended notice applicable to
TA-W-73,610 is hereby issued as
follows:

All workers of Visteon Corporation,
Springfield Plant, formerly known as VC
Regional Assembly & Manufacturing, LLC,
including on-site leased workers from MSX
International, Adecco, and Manpower, who
became totally or partially separated from
employment on or after March 2, 2009
through August 27, 2012, and all workers in
the group threatened with total or partial
separation from employment on date of
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certification through two years from the date
of certification, are eligible to apply for
adjustment assistance under Chapter 2 of
Title II of the Trade Act of 1974, as amended.

Signed at Washington, DC this 10th day of
November 2010.
Elliott S. Kushner,
Certifying Officer, Division of Trade
Adjustment Assistance.
[FR Doc. 2010-29099 Filed 11-17-10; 8:45 am]
BILLING CODE 4510-FN-P

DEPARTMENT OF LABOR

Employment and Training
Administration

[TA-W-74,142]

World Color Mt. Morris, IL LLC,
Premedia Chicago Division, Currently
Known as Quad/Graphics, Inc.,
Including On-Site Leased Workers
From Creative Group and Creative
Circle, Schaumburg, IL; Amended
Certification Regarding Eligibility To
Apply for Worker Adjustment
Assistance

In accordance with Section 223 of the
Trade Act of 1974, as amended (“Act”),
19 U.S.C. 2273, the Department of Labor
issued a Certification of Eligibility to
Apply for Worker Adjustment
Assistance on May 24, 2010, applicable
to workers of World Color Mt. Morris,
IL LLC, Premedia Chicago Division,
including on-site leased workers from
The Creative Group and Creative Circle,
Schaumburg, Illinois. The notice was
published in the Federal Register
September 21, 2010 (75 FR 57516).

At the request of the State agency, the
Department reviewed the certification
for workers of the subject firm. The
workers supply prepress services such
as creative strategy, concept, design,
copywriting, production, proofreading,
and project management services.

New information shows that on July
2, 2010, World Color Mt. Morris, IL LLC
was purchased by Quad/Graphics, Inc.
and is currently known as Quad/
Graphics, Inc. Workers separated from
employment at World Color Mt. Morris,
IL LLC had their wages reported under
a separate unemployment insurance (UI)
tax account under the name Quad/
Graphics, Inc.

Accordingly, the Department is
amending this certification to properly
reflect this matter.

The intent of the Department’s
certification is to include all workers of
the World Color Mt. Morris, IL LLC,
currently known as Quad/Graphics,
Inc., who were adversely affected by a
shift in services to India and China.

The amended notice applicable to
TA-W-74,142 is hereby issued as
follows:

All workers of World Color Mt. Morris, IL,
LLC, Premedia Chicago Division, currently
known as Quad/Graphics, Inc., including on-
site leased workers from The Creative Group
and Creative Circle, Schaumburg, Illinois,
who became totally or partially separated
from employment on or after May 21, 2009
through September 2, 2012, and all workers
in the group threatened with total or partial
separation from employment on date of
certification through two years from the date
of certification, are eligible to apply for
adjustment assistance under Chapter 2 of
Title II of the Trade Act of 1974, as amended.

Signed at Washington, DC this 10th day of
November 2010.
Elliott S. Kushner,
Certifying Officer, Division of Trade
Adjustment Assistance.
[FR Doc. 2010-29100 Filed 11-17-10; 8:45 am]
BILLING CODE 4510-FN-P

DEPARTMENT OF LABOR

Employment and Training
Administration

[TA-W-73,477]

International Game Technology (IGT),
Machine Accounting and ABS
(Bonusing and BEIl), Engineering,
Product Assurance (Research Support,
Software PA Engineering, Integration
Engineering, Product Management,
Tech Support Engineering,
Administrative Assistant, Systems
Administration, Integration
Engineering, and SWE) Including On-
Site Leased Workers From AppleOne,
HCL America, VersaShore, Inc., Clear
Peak Holdings, LLC, and Comsys
Services, LLC, Corvallis, OR; Amended
Certification Regarding Eligibility To
Apply for Worker Adjustment
Assistance

In accordance with section 223 of the
Trade Act of 1974, as amended (“Act”),
19 U.S.C. 2273, the Department of Labor
issued a Certification of Eligibility to
Apply for Worker Adjustment
Assistance on May 18, 2010, applicable
to workers of International Game
Technology (IGT), Machine Accounting
and ABS (Bonusing and BEII),
Engineering, including on-site leased
workers from AppleOne, HCL America,
VersaShore, Inc., Clear Peak Holding,
LLGC and Comsys Services, LLGC,
Corvallis, Oregon. The notice was
published in the Federal Register on
June 7, 2010 (75 FR 32223).

At the request of a company official,
the Department reviewed the
certification for workers of the subject
firm. The workers are engaged in

activities related to engineering services
in support of production of electronic
gaming systems and equipment.

New findings show that the intent of
the petitioner was to include Product
Assurance (which includes: Research
Support, Software PA Engineering,
Integration Engineering, Product
Management, Tech Support
Engineering, Administrative Assistant,
Systems Administration, Integration
Engineering and SWE) located at the
Corvallis, Oregon location of
International Game Technology (IGT),
Machine Accounting and ABS
(Bonusing and BEII), and Engineering.
The relevant data supplied to the
Department by International Game
Technology (IGT) during its
investigation included Product
Assurance (which includes Research
Support, Software PA Engineering,
Integration Engineering, Product
Management, Tech Support
Engineering, Administrative Assistant,
Systems Administration, Integration
Engineering and SWE).

Accordingly, the Department is
amending the certification to extend
coverage to the workers of Product
Assurance (which includes Research
Support, Software PA Engineering,
Integration Engineering, Product
Management, Tech Support
Engineering, Administrative Assistant,
Systems Administration, Integration
Engineering and SWE) at the Corvallis,
Oregon location of the subject firm.

The intent of the Department’s
certification is to include all workers of
the subject firm who were adversely
affected by a shift of all services to
China.

The amended notice applicable to
TA-W-73,477 is hereby issued as
follows:

All workers of International Game
Technology (IGT), Machine Accounting and
ABS (Bonusing and BEII), Engineering,
Product Assurance (which includes Research
Support, Software PA Engineering,
Integration Engineering, Product
Management, Tech Support Engineering,
Administrative Assistant, Systems
Administration, Integration Engineering and
SWE) including on-site leased workers from
AppleOne, HCL America, VersaShore, Inc.,
Clear Peak Holding, LLC, and Comsys
Services, LLC, Corvallis, Oregon (TA-W-—
73,477) and International Game Technology
(IGT), Casinolink, Engineering, including on-
site leased workers from AppleOne, HCL
America, VersaShore, Inc., Clear Peak
Holdings, LLC, and Comsys Services, LLG,
Carlsbad, California (TA-W-73,477A), who
became totally or partially separated from
employment on or after February 5, 2009,
through May 18, 2012, and all workers in the
group threatened with total or partial
separation from employment on date of
certification through two years from the date
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of certification, are eligible to apply for
adjustment assistance under Chapter 2 of
Title II of the Trade Act of 1974, as amended.

Signed in Washington, DC this 10th day of
November 2010.
Elliott S. Kushner,
Certifying Officer, Division of Trade
Adjustment Assistance.
[FR Doc. 2010-29098 Filed 11-17-10; 8:45 am]
BILLING CODE 4510-FN-P

DEPARTMENT OF LABOR

Occupational Safety and Health
Administration

[Docket No. OSHA-2010-0013]

TUV Rheinland PTL, LLC; Application
for Recognition

AGENCY: Occupational Safety and Health
Administration (OSHA), Labor.

ACTION: Notice.

SUMMARY: This notice announces the
application of TUV Rheinland PTL,
LLG, for recognition as a Nationally
Recognized Testing Laboratory, and
presents the Agency’s preliminary
finding to grant this recognition.

DATES: Submit information or
comments, or a request for an extension
of the time to comment, on or before
December 20, 2010. All submissions
must bear a postmark or provide other
evidence of the submission date.

ADDRESSES: Submit comments by any of
the following methods:

Electronically: Submit comments
electronically at http://
www.regulations.gov, which is the
Federal eRulemaking Portal. Follow the
instructions online for making
electronic submissions.

Fax: If submissions, including
attachments, are no longer than 10
pages, commenters may fax them to the
OSHA Docket Office at (202) 693—1648.

Mail, hand delivery, express mail, or
messenger or courier service: Submit
one copy of the comments to the OSHA
Docket Office, Docket No. OSHA-2010-
0013, U.S. Department of Labor, Room
N-2625, 200 Constitution Avenue, NW.,
Washington, DC 20210. Deliveries
(hand, express mail, and messenger and
courier service) are accepted during the
Department of Labor’s and Docket
Office’s normal business hours, 8:15
a.m.—4:45 p.m,, e.t.

Instructions: All submissions must
include the Agency name and the OSHA
docket number (i.e., OSHA—2010—0013).
OSHA will place all submissions,
including any personal information
provided, in the public docket without
revision, and these submissions will be

made available online at http://
www.regulations.gov.

Docket: To read or download
submissions or other material in the
docket (e.g., exhibits listed below), go to
http://www.regulations.gov or the OSHA
Docket Office at the address above. All
documents in the docket are listed in
the http://www.regulations.gov index;
however, some information (e.g.,
copyrighted material) is not publicly
available to read or download through
the Web site. All submissions, including
copyrighted material, are available for
inspection and copying at the OSHA
Docket Office.

Extension of comment period: Submit
requests for an extension of the
comment period on or before December
20, 2010 to the Office of Technical
Programs and Coordination Activities,
NRTL Program, Occupational Safety and
Health Administration, U.S. Department
of Labor, 200 Constitution Avenue,
NW., Room N-3655, Washington, DC
20210, or by fax to (202) 693—-1644.

FOR FURTHER INFORMATION CONTACT:
MaryAnn Garrahan, Director, Office of
Technical Programs and Coordination
Activities, NRTL Program, Occupational
Safety and Health Administration, U.S.
Department of Labor, 200 Constitution
Avenue, NW., Room N-3655,
Washington, DC 20210; telephone: (202)
693-2110. For information about the
Nationally Recognized Testing
Laboratory (NRTL) Program, go to
http://www.osha.gov, and select “N” in
the site index.

SUPPLEMENTARY INFORMATION:

I. Notice of Application for Recognition

The Occupational Safety and Health
Administration (OSHA) is providing
notice that TUV Rheinland PTL, LLC,
(TUVPTL) applied for recognition as a
NRTL. (See Ex. 2—TUVPTL recognition
application dated 7/29/2008.) 1 The
application covers testing and
certification of the equipment or
materials, and use of the supplemental
programs, listed below.

OSHA recognition of a NRTL signifies
that the organization meets the legal
requirements specified in 29 CFR
1910.7. Recognition is an
acknowledgment that the organization
can perform independent safety testing
and certification of the specific products
covered within its scope of recognition,
and is not a delegation or grant of

1 A number of documents, or information within
documents, described in this Federal Register
notice are the applicant’s internal, detailed
procedures or contain other confidential business or
trade-secret information. These documents and
information, designated by an “NA” at the end of,
or within, the sentence or paragraph describing
them, are not available to the public.

government authority. As a result of
recognition, employers may use
products approved by the NRTL to meet
OSHA standards that require product
testing and certification.

The Agency processes applications by
a NRTL for initial recognition, or for an
expansion or renewal of this
recognition, following requirements in
Appendix A to 29 CFR 1910.7. This
appendix requires that the Agency
publish two notices in the Federal
Register in processing an application. In
the first notice, OSHA announces the
application and provides its preliminary
finding, and, in the second notice, the
Agency provides its final decision on
the application. These notices set forth
the NRTL’s scope of recognition or
modifications of that scope. OSHA
maintains an informational Web page
for each NRTL that details its scope of
recognition. These pages can be
accessed from OSHA’s Web site at
http://www.osha.gov/dts/otpca/nrtl/
index.html. Each NRTL’s scope of
recognition has three elements: (1) The
type of products the NRTL may test,
with each type specified by its
applicable test standard; (2) the
recognized site(s) that has/have the
technical capability to perform the
product testing and certification
activities for test standards within the
NRTL’s scope; and (3) the supplemental
program(s) that the NRTL may use, each
of which allows the NRTL to rely on
other parties to perform activities
necessary for product testing and
certification.

II. General Background on the
Application

In its application, TUVPTL lists the
current address of the laboratory facility
covered by the application as: TUV
Rheinland PTL, 2210 South Roosevelt
Street, Tempe, Arizona 85282.
According to public information
(http://www.tuvptl.com/tuv-ptl-
history.html), TUVPTL states that it is a
testing and certification laboratory for
photovoltaic products, and a leading
test organization for photovoltaic
technology. Arizona State University
(ASU) established the organization in
1992, as the Photovoltaic Testing
Laboratory (PTL). The TUVPTL Web site
states that the PTL was instrumental in
the development of many major
standards concerning photovoltaic
products. It was part of ASU until
becoming an affiliate of TUV Rheinland
Group.

TUV Rheinland North America, Inc.,
(TUVRNA), a currently recognized
NRTL, submitted an application, dated
July 29, 2008, to expand its recognition
to include TUVPTL as a recognized site.


http://www.osha.gov/dts/otpca/nrtl/index.html
http://www.osha.gov/dts/otpca/nrtl/index.html
http://www.tuvptl.com/tuv-ptl-history.html
http://www.tuvptl.com/tuv-ptl-history.html
http://www.regulatio